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SMBC Capital Markets, Inc. 

TERMS OF BUSINESS AGREEMENT FOR SWAP TRANSACTIONS 

-and- 

SWAP TRADING RELATIONSHIP AGREEMENT 

[General Instructions to Counterparty: Some sections of the Terms of Business 
Agreement For Swap Transactions and the Swap Trading Relationship Agreement 
require Counterparty to provide information to Dealer.   
 
Where applicable, please supply such information in the “DFA Answer Sheet” 
spreadsheet that you received.   
 
For Multi-Entity deals, please list the full legal name and LEI of all entities on the 
Multi-Entity Annex. 
 
You will also need to execute the agreement as set forth in Schedule 1] 
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TERMS OF BUSINESS AGREEMENT FOR SWAP TRANSACTIONS 

This Terms of Business Agreement for Swap Transactions (the “Terms of Business Agreement”)1 between 
the entity listed in row number 1 of the DFA Answer Sheet, or (as applicable) the entities listed in the Multi-
Entity Annex in the DFA Answer Sheet (individually or collectively, the “Counterparty”) and SMBC 
Capital Markets, Inc. (“Dealer”) dated as of the date indicated in the “Date of Agreement” field of  the 
DFA Answer Sheet is made in contemplation of one or more possible swap (as defined in Section 1a(47) 
of the Commodity Exchange Act and related regulations) transactions between you and Dealer (each, a 
“Transaction”).  Pursuant to Dodd-Frank legislation, some types of swap transactions may not be available 
to you unless certain eligibility requirements are met.  Information and undertakings provided by you 
pursuant to this Agreement will be relied on by Dealer to make these assessments and to satisfy certain 
regulatory obligations in connection with offering to enter into and conducting Transactions with you.  This 
Agreement also provides certain required notices and disclosures.  Any questions about this Agreement or 
any Transaction should be directed to your Dealer representative.   
 

PART I:  CUSTOMER INFORMATION 

[Instructions to Counterparty: Please insert answers for this Part I in the DFA Answer Sheet in rows 1 
through 8].  

1. Counterparty’s/Counterparties’ Legal Name(s). 

2. Counterparty’s Email Address.  

 (Note that daily marks may be sent to this email address, see Part VI for more information.) 

3. Counterparty’s Principal Occupation or Business.  

4. Counterparty’s Legal Entity Identifier (“LEI”): 

(Dodd-Frank regulation requires swap dealers to report certain details of many Transactions to a 
swap data repository.  A LEI, is a unique customer identification number used in this reporting 
process.  If you have not yet registered for a LEI, you may do so at https://www.gmeiutility.org/). 

5. Will the Transactions be guaranteed by another entity?2  

a. If yes, please provide the name and address of each guarantor. 

6. Are Counterparty’s Transactions subject to control by any person or entity other than the 
Counterparty?3  

a. If yes, please provide the name and address of the controlling person or entity. 

PART II:  AUTHORITY AND GOOD STANDING 

 
1 This Terms of Business Agreement incorporates by reference the terms of the “DFA Answer Sheet”, as completed 
by Counterparty or its authorized agent. 
2 Instructions to Counterparty: Please respond “yes” or “no” (as applicable) in row 5 of the DFA Answer Sheet.  If 
response is “yes”, please provide the name and address of each guarantor in row 6 of the DFA Answer Sheet. 
3 Instructions to Counterparty: Please respond “yes” or “no” in row 7 of the DFA Answer Sheet. If response is 
“yes”, please provide the name and address of the controlling person or entity in row 8 of the DFA Answer Sheet. 
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1. Counterparty represents that it is duly organized and validly existing under the laws of the 
jurisdiction of its organization or incorporation and, if relevant under such laws, in good standing. 

2. Counterparty represents that it has the power to execute this Terms of Business Agreement and any 
other documentation relating to this Terms of Business Agreement, to enter into Transactions and 
to perform any obligations arising under this Terms of Business Agreement or in connection with 
any Transactions and has taken all necessary action to authorize such execution and performance. 

PART III:  ELIGIBLE CONTRACT PARTICIPANT CERTIFICATION [Instructions to 
Counterparty: Please insert answers for this Part III in the DFA Answer Sheet in rows 9 through 11] 

A. Certain types of transactions may not be available to you if you do not qualify as an eligible 
contract participant, as defined in section 1a(18) of the Commodity Exchange Act (“CEA”) and 
related regulations of the Commodity Futures Trading Commission (“CFTC”) (as used herein, an 
“Eligible Contract Participant”).   

Is Counterparty an Eligible Contract Participant?4   

B. Additionally, so that Dealer may verify your eligibility, please indicate whether any of the following 
apply.  You may, but are not required to, indicate more than one of the following as being applicable.5  

1. Counterparty is a corporation, partnership, proprietorship, organization, trust, or other entity that 
has total assets exceeding $10,000,000 AND Counterparty is NOT a commodity pool as defined in 
Section 1a(10) of the Commodity Exchange Act (a “Commodity Pool”) (see CFTC Rule 
1.3(m)(6)). 

2. Counterparty is a corporation, partnership, proprietorship, organization, trust, or other entity and 
its Transactions are guaranteed or otherwise supported by a letter of credit or keepwell, support, or 
other agreement provided by a corporation, partnership, proprietorship, organization, trust, or other 
entity that has total assets exceeding $10,000,000 AND Counterparty is NOT a Commodity Pool 
(see CFTC Rule 1.3(m)(6).  

3. Counterparty is a corporation, partnership, proprietorship, organization, trust, or other entity AND 
Counterparty’s net worth exceeds $1,000,000 AND Counterparty only enters into Transactions in 
connection with the conduct of its business or to manage the risk associated with an asset or liability 
owned or incurred, or reasonably likely to be owned or incurred, by Counterparty in the conduct of 
its business AND Counterparty is NOT a Commodity Pool (see CFTC Rule 1.3(m)(6). 

4. Counterparty is an individual who has amounts invested on a discretionary basis, the aggregate of 
which is in excess of $10,000,000.   

5. Counterparty is an individual who has amounts invested on a discretionary basis, the aggregate of 
which is in excess of $5,000,000 AND Counterparty only enters into Transactions in order to 
manage the risk associated with an asset owned or liability incurred, or reasonably likely to be 
owned or incurred, by Counterparty. 

6. Counterparty is a governmental entity (including the United States, a State, or a foreign 
government) or political subdivision of a governmental entity AND Counterparty owns and invests 
on a discretionary basis $50,000,000 or more in investments.   

 
4 Instructions to Counterparty: Please respond “yes” or “no” in row 9 of the DFA Answer Sheet. 
5 Instructions to Counterparty: Please indicate in row 10 of the DFA Answer Sheet which Eligible Contract 
Participant type(s) listed above in sub-clauses (B)(1)-(6) is/are applicable to you.  Note that you may, but are not 
required to, indicate more than one type applicable.    
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7. Counterparty is a multinational or supranational government entity. 

8. Counterparty is an instrumentality, agency, or department of an entity described in items (6) or (7) 
of this part AND Counterparty owns and invests on a discretionary basis $50,000,000 or more in 
investments. 

   

C. If you are a Commodity Pool, please respond with the designation(s) applicable to you in row 11 of 
the DFA Answer Sheet, otherwise, respond “N/A”. 

1. Counterparty has total assets exceeding $5,000,000 and is operated by (and, if Counterparty was 
formed on or after December 31, 2012 or such later date as the CFTC may specify under applicable 
regulations, is formed by) (i) a person registered as a commodity pool operator with the CFTC, (ii) 
a person excluded from the commodity pool operator definition under CFTC Regulation 4.5 or 
otherwise, (iii) a person properly exempt from registration as a commodity pool operator under 
CFTC Regulation 4.13(a)(3) or otherwise, or (iv) a foreign person performing a similar role or 
function, subject as such to foreign regulation. 

2. Counterparty (i) has total assets exceeding $10,000,000, (ii) was not formed for the purpose of 
evading regulations under Section 2(c)(2)(B) or 2(c)(2)(C) of the CEA or related CFTC rules, 
regulations or orders, and (iii) is operated by (and, if Counterparty was formed on or after December 
31, 2012 or such later date as the CFTC may specify under applicable regulations, is formed by) 
(A) a person registered as a commodity pool operator with the CFTC or (B) a person properly 
exempt from registration as a commodity pool operator under CFTC Regulation 4.13(a)(3). 

PART IV:  SPECIAL ENTITY CERTIFICATION 

[Instructions to Counterparty: Please insert answers for this Part IV in the DFA Answer Sheet in rows 
12 through 13.] 

A. Is Counterparty is a Special Entity?6  

(1) If “Yes”, please indicate which of the Special Entity Types listed below is applicable to your 
entity.  Additionally, if you answer “Yes”, please contact us regarding further procedures and 
documentation that we may require.7 

(a) Counterparty is a federal agency. 
(b) Counterparty is a state, state agency, city, county, municipality, other political subdivision of a 

state, or any instrumentality, department or a corporation of or established by a state or political 
subdivision of a state. 

(c) Counterparty is an employee benefit plan subject to Title I of the Employee Retirement Income 
Security Act of 1974 (29 U.S.C. 1002) (“ERISA”). 

(d) Counterparty is a governmental plan as defined in Section 3 of ERISA. 
(e) Counterparty is an endowment, including an endowment that is an organization described in 

Section 501(c)(3) of the Internal Revenue Code of 1986, as amended. 
(f) Counterparty is an employee benefit plan defined in Section 3 of ERISA, that is not subject to 

Title I of ERISA or otherwise defined as a “Special Entity” pursuant to CFTC Rule 
23.401(c)(1), (2), (4) or (5). A “Yes” response to this question indicates that the counterparty 
is eligible to elect to be treated as a Special Entity pursuant to CFTC Rule 23.401(c)(6)). 
 

 
6 Instructions for Counterparty: Please respond “yes” or “no” in row 12 of the DFA Answer Sheet. 
7 Instructions for Counterparty:  Please indicate in row 14 of the DFA Answer Sheet what type of Special Entity 
listed above in sub-clauses (a)-(f) (if any) is applicable to you.   
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PART V:  CLEARING  

1. Certain Transactions are subject to the mandatory clearing requirements.  If you enter into any such 
Transaction with Dealer, you have the sole right to select the clearing organization which will clear 
the Transaction. If you do not select a clearing organization, Dealer shall designate a clearing 
organization. You acknowledge and understand that Dealer may be unable to enter into such 
Transaction with you if Dealer does not have a clearing relationship at the clearing organization 
you have selected. 

2. For any Transaction that you enter into with Dealer that is not subject to the mandatory clearing 
requirements, you still may elect to clear the Transaction and have the sole right to select the 
clearing organization. If you elect to clear a Transaction, you must notify Dealer in writing prior to 
execution of such Transaction specifying the designated clearing organization you have selected 
for clearing. If you elect to clear a Transaction, you acknowledge and understand that Dealer may 
be unable to enter into such Transaction with you if Dealer does not have a clearing relationship at 
the clearing organization you have selected.  Notwithstanding the foregoing, a Transaction may be 
cleared at any time after execution of such Transaction on such terms and conditions as both parties 
may agree at such time, which may include an adjustment to the terms of a Transaction and/or 
possible additional payments to take into account that the Transaction is to be cleared. 

PART VI:  DAILY MARK 

1. With respect to all cleared Transactions, you have the right to receive the daily mark for such 
Transaction from the relevant clearing organization.   

2. With respect to all uncleared Transactions, as of the close of business on each business day (or such 
other time as you and Dealer may agree in writing) Dealer will provide you with the daily mark for 
each Transaction.  The daily mark is the mid-market mark of the Transaction.  The daily mark will 
include a description of the methodology and assumptions used to prepare the daily mark and any 
material changes to the methodology during the term of the Transaction, but Dealer may choose 
not to disclose any confidential or proprietary information about any model used to prepare such 
daily mark. Counterparty acknowledges the following about the daily mark: 

a. The daily mark does not include amounts for profit, credit reserve, hedging, funding, 
liquidity, or any other costs or adjustments. 

b. The daily mark may not necessarily be a price at which either you or Dealer would agree 
to replace or terminate the Transaction and may not necessarily be the value of the 
Transaction that is marked on the books of Dealer. 

c. Considerations other than the daily mark may determine calls for margin unless otherwise 
expressly agreed by the parties. 

3. You agree that we may deliver your daily mark through any of the following means:  (i) at the email 
address that you provided in Part I or (ii) by making the daily mark available via website access. 

PART VII:  SCENARIO ANALYSIS 

1. Dealer hereby informs you that for all Transaction that are not “available for trading” (as such term 
is defined by the CFTC) on a Designated Contract Market (“DCM”) or a Swap Execution Facility 
(“SEF”), you may request and consult on the design of a scenario analysis to allow you to assess 
your potential exposure in connection with such Transaction.  Unless you make a written request 
of Dealer prior to execution of a Transaction eligible for specific scenario analysis, you waive your 
right to receive any scenario analysis from Dealer with respect to such Transaction. 

2. Counterparty acknowledges that any such scenario analysis will: 
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a. be prepared at your request for informational purposes only; 

b. be confidential and solely for your use, and may not be reproduced, published or distributed 
to anyone else without our prior written consent; 

c. be based upon model assumptions you provide to us and should not necessarily be 
considered reflective of our opinion of these assumptions;  

d. reflect our use of proprietary internal models and/or third party models to determine 
estimated prices, spread levels, or other variables based on your model assumptions, and 
we do not represent that these models are accurate or complete, or that they have been 
calibrated for scenarios comparable to your assumptions, and they should not be relied 
upon as such, nor will we be under any obligation to disclose to you confidential or 
proprietary information concerning such models; and 

e. not constitute a guarantee nor offer indemnification to you (or any other person) for loss, 
claims, damages, liabilities, costs or expenses, direct or indirect, arising from your use of 
or reliance on the information contained in the analysis. 

3. You acknowledge that you have been notified of your right to receive and have been offered the 
opportunity to consult in the design of any scenario analysis.   

PART VIII:  SUITABILITY 

Note:  As per Part IV, above, Special Entities are not required to complete this section. 

[Instructions to Counterparty: Please insert answers for this Part VIII in the DFA Answer Sheet in rows 
14 and 15]  

1. Please review the Institutional Suitability material in paragraph 3, below. The Institutional 
Suitability material in paragraph 3 requires you to make certain representations to Dealer that you 
are exercising your own independent judgment in assessing the suitability of any recommendations 
made by Dealer with regard to a particular Transaction or trading strategy or that you have elected 
to use a third party evaluation agent in making such determinations.  If the representations in 
paragraph 3 are accurate, your election(s) in the DFA Answer Sheet will acknowledge that 
Dealer will only act in its capacity as counterparty and does not undertake to assess the 
suitability of a Transaction or trading strategy.  Please note, that if you are utilizing a third 
party representative you are required to fill out the corresponding section on the DFA 
Answer Sheet and have your third party representative sign the additional signature block on in 
Schedule 1. 

2. If you choose not to or are unable to elect the Institutional Suitability Annex, and make the 
acknowledgement described above, please contact us regarding further procedures and information 
that we may require.  

3. By entering your representations in the DFA Answer Sheet, you are electing to utilize the 
institutional suitability safe harbor provisions under CFTC Rule 23.434(b) and (c).  A “Swap 
Recommendation” means a “recommendation” (as such term is used in CFTC Rules 23.434 and 
23.440) with respect to a swap or trading strategy involving a swap. Counterparty hereby represents 
to Dealer (which representation is deemed repeated by Counterparty as of the occurrence of each 
Transaction, offer to enter into a Transaction, and each Swap Recommendation) that Counterparty 
has complied in good faith with its written policies and procedures that are reasonably designed to 
ensure that the persons responsible for evaluating all Swap Recommendations (if any) and making 
trading decisions on behalf of Counterparty are capable of doing so and Counterparty is exercising 
independent judgment in evaluating all Swap Recommendations (if any).  Accordingly, Dealer 
hereby discloses to Counterparty (which disclosure is deemed repeated by Dealer as of the 
occurrence of each Transaction, offer to enter into a Transaction, and each Swap Recommendation) 
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that Dealer is acting in its capacity as a contractual counterparty and is not undertaking to assess 
the suitability of any Transaction or trading strategy involving any Transaction for Counterparty. 

a. Please represent in the DFA Answer Sheet whether you are electing the institutional 
suitability safe harbor;8 and 

b. If you are making such representation, please indicate whether your entity is electing 
it on its own behalf, or if a third party is electing it on your behalf, by entering “Entity” 
or “Third Party”, respectively.9 

PART IX:  DISCLOSURES AND NOTIFICATIONS 

1. You acknowledge and agree that you have received, reviewed, and understood the disclosures 
and notifications published by ISDA and available on the following website: http://www.smbc-
cm.com/Regulatory/html. 

2. In addition to the disclosures and notifications referenced in section 1, above, we may provide 
additional information relevant to specific Transactions or classes of Transactions that you enter 
into with Dealer.  

3. By entering into a Transaction or any amendment or modification thereof, you acknowledge that 
you have understood the information provided to you that is relevant to that Transaction and that 
such information is sufficient for you to evaluate and assess the material risks and characteristics 
of the Transaction, including: (i) market, credit, liquidity, foreign currency, legal, operational, and 
other applicable risks and (ii) the material characteristics of such Transaction, including the 
material economic terms of such Transaction, the terms relating to the operation of such 
Transaction, and the rights and obligations of the parties during the term of such Transaction.  

4. We hereby notify you pursuant to CFTC Rule 43.3(b)(2)(iii) that we may disclose transaction and 
pricing data for a Transaction to our other customers prior to the public dissemination of such data, 
provided that such disclosure is made no earlier than the disclosure of such data to a registered 
swap data repository that accepts swap transaction and pricing data for public dissemination. 

PART X:  REPORTING AND CONFIDENTIALITY 

1. Dealer must satisfy certain reporting requirements related to the Transaction required by regulation. 
Notwithstanding any non-disclosure, confidentiality or similar agreement between the parties, you 
hereby consent to the disclosure of Transactions and pricing data to third parties to the extent 
required by law, to the fullest extent permitted by applicable laws, rules and regulations, including 
disclosures to a swap data repository. Furthermore, you acknowledge that such disclosures could 
result in information becoming available to the public. 

2. Notwithstanding any non-disclosure, confidentiality or similar agreement to the contrary, you 
understand and agree that Dealer is authorized to disclose “material confidential information” (as 
such term is used in CFTC Rule 23.410(c)) provided by or on behalf of you to Dealer to any 
regulatory or self-regulatory organization or judicial or governmental authority with jurisdiction 
over Dealer or of which Dealer is a member that requests or requires such information from Dealer 
(whether by statute, law, rule, regulation, court order, subpoena, deposition, or civil investigative 
demand).  

3. Counterparty agrees that any information provided by (or on behalf of) Counterparty to Dealer that 
is generally available publicly at the time such information is provided by Counterparty to Dealer, 
or that becomes generally available publicly thereafter other than as a result of a breach by Dealer 
or its affiliates of its obligations to Counterparty under applicable law or a binding non-disclosure 

 
8 Instructions for Counterparty: Please respond “yes” or “no” in row 14 of the DFA Answer Sheet. 
9 Instructions for Counterparty:  Please respond “Entity” or “Third Party” in row 15 of the DFA Answer Sheet. 
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agreement between Counterparty and Dealer, is not “material confidential information” (as such 
term is used in CFTC Rule 23.410(c)).  

4. You consent to and agree that Dealer is authorized to disclose information (including without 
limitation “material confidential information” within the meaning of CFTC Rule 23.410(c)) you 
provide to us from time to time to our affiliates, and our and their respective agents, advisors, and 
third-party service providers in connection with (i) the provision by us or by them of any products 
or services to you, (ii) the performance of obligations or exercise of rights under such products or 
services by you or by us or by them, (iii) complying with our or our affiliates’ internal legal, 
compliance, accounting or risk management policies, or (iv) hedging or mitigating any exposure 
created by a Transaction (including anticipatory hedging). 

5. You agree that, for any Transaction that is an “international swap” (as defined in CFTC Rule 45.1) 
you will notify us, as soon as practicable, of the (i) identity of each non-U.S. trade repository not 
registered with the CFTC to which the you have caused the Transaction to be reported, and (ii) the 
swap identifier used by such non-U.S. trade repository to identify the swap.  An “international 
swap” is a swap required by U.S. law and the law of another jurisdiction to be reported both to a 
swap data repository and to a different trade repository registered with the other jurisdiction. 

6. You agree that, upon the occurrence of any “life cycle event” (as defined in CFTC Rule 45.1) 
relating to a corporate event in respect of a Transaction, you will, as soon as practicable, but in no 
event later than 10 a.m. on the second “business day” (as that term is defined in CFTC Rule 45.1) 
following the day on which such life cycle event occurs, notify us of the occurrence of such life 
cycle event; with sufficient detail regarding such life cycle event to allow us to comply with any 
regulatory reporting requirements imposed on us.  Some examples of life cycle events include the 
transfer of a Transaction, its assumption by a different legal entity as the result of a merger, the 
availability of a legal entity identifier for an entity previously identified by some other identifier, 
or a change in your status as a financial entity (as defined in Section 2(h)(7)(C) of the Commodity 
Exchange Act) or an entity that is not a financial entity. 

Both parties hereby consent to the recording of telephone conversations between the trading, marketing, 
operations and other relevant personnel and their affiliates, with or without the use of a warning tone, in 
connection with any Transaction.  Both parties agree to obtain the individual consent of any personnel 
should such consent be required by applicable law. 

PART XI:  ADDITIONAL AND UPDATED INFORMATION; NOTICE PROVISIONS 

1. Both parties represent (which representation is deemed repeated as of the time of each Transaction 
and any amendment or modification thereof) that all information furnished to the other is true, 
accurate and complete in every material respect and no information provided herein is incorrect or 
misleading in any material respect.  Notwithstanding the foregoing, each party agrees that an event 
of default, termination event, or other similar event shall not occur under any Transaction or master 
or similar agreement governing a Transaction, or any other contract between the parties solely on 
the basis of a representation herein being incorrect or misleading in any material respect, or a breach 
of any covenant or agreement set forth solely in this Terms of Business Agreement; provided, 
however, that nothing in this section shall prejudice any other right or remedy of a party at law or 
under any Transaction or master or similar agreement governing a Transaction or any other contract 
in respect of any misrepresentation or breach hereunder or thereunder.  

2. Both parties represent (which representation is deemed repeated as of the time of each Transaction 
and any amendment or modification thereof) that its status as an eligible contract participant (within 
the meaning of CEA Section 1a(18) and related CFTC rules) as indicated in  Part III and Part XI, 
section 9 (each, as applicable) is true and correct as of that date and that, if there are any 
qualifications or conditions required for it to be an eligible contract participant for any Transaction 
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(such as total assets, net worth, amounts invested on a discretionary basis, or its entry into the 
Transaction in connection with the conduct of its business), those qualifications or conditions are 
true and correct for that Transaction as of that date. 

3. Both parties agree to promptly notify the other in writing of any material changes to its information 
or representations made herein, which notification shall become effective one local business day 
following delivery of such notice.  Upon the effectiveness of any notice provided in accordance 
with this paragraph, the relevant information or representation will be deemed amended in 
accordance with such notice. 

4. In connection with any Transaction outstanding between the parties, you agree to promptly provide 
Dealer any information or written representations or undertakings reasonably requested by Dealer 
necessary for compliance with Title VII of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (as amended and supplemented from time to time) or any other applicable statute. 
If you have identified any Guarantors in Part I of this Terms of Business Agreement, you agree that 
such requests may include written representations and undertakings from or regarding each 
Guarantor.  

5. Counterparty agrees that Dealer may deliver any notifications required by regulation and any 
informational disclosures, including disclosures applicable to multiple Transactions, through any 
of the following means, each of which Counterparty agrees are reliable: (i) via written notice or 
email pursuant to the information set forth in Part I of this Terms of Business Agreement, (ii) by 
web page at a URL provided by Dealer to you by written notice, or (iii) by any other means agreed 
by both parties.  Counterparty further agrees that Dealer may provide oral disclosures of any (i) 
pre-trade mid-market marks required pursuant to CFTC Regulation 23.431(a)(3)(i) and (ii) basic 
material economic terms, including price, notional amount and termination date, pursuant to CFTC 
Regulation 23.431(a)(2), provided such disclosures are confirmed by SD in a written notice (which 
confirmation may be provided post-trade) by a means specified in the preceding sentence. 

6. Counterparty shall deliver all notices required under this agreement via overnight mail to the 
following address: 

   SMBC Capital Markets, Inc. 
  Attn: Operations Department 
  277 Park Avenue 

New York, New York 10172 

7. Complaints related to any Transactions should be delivered via overnight mail to the following 
address: 

 Address: Virginia Harnisch 
   SMBC Capital Markets, Inc. 
   277 Park Avenue 
   New York, New York 10172 
 Email:  CMNYCompliance@smbc-cm.com 

Telephone: (212) 224 5077 
 

8. SMBC Capital Markets, Inc. Legal Entity Identifier (“LEI”):  TVJ8SHLIZL0RGWGDTN03 

9. SMBC Capital Markets, Inc. is a “swap dealer” as defined in Section 1a(49) of the Commodity 
Exchange Act and CFTC Regulation 1.3(ggg).  

Part XII: Miscellaneous 

1. This Terms of Business Agreement constitutes the entire agreement and understanding of the 
parties with respect to the subject matter thereof, unless there exists between the parties any present 
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or future master agreement or other agreement governing the Transactions, such as an ISDA Master 
Agreement, a foreign exchange master agreement or a cleared transaction execution agreement, in 
which case this Terms of Business Agreement shall be read and construed together with that other 
agreement, as amended from time to time, except where a conflict exists, in which case, this Terms 
of Business Agreement shall prevail.  

2. No amendment or waiver in respect of this Terms of Business Agreement will be effective unless 
in writing and executed by each of the parties.  

3. Any failure or delay in exercising any right, power or privilege in respect of this Terms of Business 
Agreement will not be presumed to operate as a waiver thereof. 

4. This Terms of Business Agreement shall be governed by the law (and not the law of conflicts) of 
the State of New York. 

5. This Terms of Business Agreement may be executed and delivered in counterparts (including by 
facsimile transmission), each of which will be deemed an original. 

6. As used in this Terms of Business Agreement, the words “you” and “your” refer to Counterparty 
and the words “we”, “our” and “us” refer to Dealer. 

 
 
 

[Remainder of page left blank intentionally.] 
  



11 
v.2.22.17 

 
SWAP TRADING RELATIONSHIP AGREEMENT 

  
This SWAP TRADING RELATIONSHIP AGREEMENT (the “Swap Trading Relationship 
Agreement”)10 between the entity listed in row number 1 of the DFA Answer Sheet, or (as applicable) the 
entities listed in the Multi-Entity Annex listed in the DFA Answer Sheet (individually or collectively, the 
“Counterparty”) and SMBC Capital Markets, Inc. (“Dealer”, together with Counterparty, the “Parties”, 
and each, a “Party”) dated as of the date indicated in the “Date of Agreement” field of the DFA Answer 
Sheet that you received.. 

WHEREAS, this Swap Trading Relationship Agreement is made in contemplation of one or more 
possible swap (as defined in Section 1a(47) of the Commodity Exchange Act (the “CEA”) and related 
regulations) transactions between Dealer and Counterparty (each, a “Transaction”) with respect to which 
Dealer and its affiliates have certain regulatory obligations under the Dodd-Frank Act and regulations of 
the Commodity Futures Trading Commission (“CFTC”) and other regulations; 

NOW THEREFORE, the Parties agree as follows: 

PART I:  CERTAIN DEFINITIONS 
 
The following terms when used in this Swap Trading Relationship Agreement shall have the following 
meanings: 
 

1. The term “Business Day” shall mean (i) with respect to Dealer, each weekday that is not a day on 
which banking institutions in New York City generally are authorized or obligated by law, 
regulation or executive order to close and (ii) with respect to Counterparty, each weekday that is 
not a day on which banking institutions in New York City generally are authorized or obligated by 
law, regulation or executive order to close. 

2. The term “Discrepancy” shall mean, in respect of the Portfolio Data received with respect to a 
Transaction, (i) a difference between a Material Term in such Portfolio Data and a Party’s own 
records of the corresponding material term and (ii) a difference between a Valuation reported in 
such Portfolio Data and such Party’s own valuation of such Transaction (calculated as of the same 
Risk Valuation Date in good faith and using commercially reasonable procedures in order to 
produce a commercially reasonable result) that is greater than the Discrepancy Threshold Amount 
(as defined in Part IV.6). 

3. The term “Material Terms” has the meaning ascribed by the CFTC to such term for purposes of 
CFTC Regulation 23.502. 

4. The term “Notice Procedures” shall mean the notice procedures contained in Part IX of this Swap 
Trading Relationship Agreement. 

5. The term “DFA Answer Sheet” shall mean information (which, for the avoidance of doubt, is not 
required to include calculations or methodologies) relating to the terms of all outstanding 
Transactions between the Parties in a form and standard that is capable of being reconciled, with a 
scope and level of detail that is reasonably acceptable to each Party and that describes and includes, 
without limitation, current Valuations attributed by that Party to each such Transaction. The 
information comprising the Portfolio Data to be provided by a Party on a Data Delivery Date shall 

 
10 This Swap Trading Relationship Agreement incorporates by references the completed “DFA Answer Sheet” as 
completed by Counterparty or its authorized agent. 
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be prepared (i) as at the time or times that such Party computes its end of day valuations for Swaps 
(as specified by that Party for this purpose in writing) on the immediately preceding Joint Business 
Day (as defined in Part III.1.b.), as applicable, and (ii) in the case of Valuations, in good faith and 
using commercially reasonable procedures in order to produce a commercially reasonable result. 

6. The term “Risk Valuation Date” has the meaning set forth in Part III.1.  

7. The term “SDR” shall mean a “swap data repository”, as defined in Section 1a(48) of the CEA and 
the CFTC Regulations. 

8. The term “Transaction” shall mean any transaction between Dealer and Counterparty that is a 
“swap”, “foreign exchange forward” or “foreign exchange swap” (as such terms are defined, 
respectively, in Sections 1a(47), 1a(25) and 1a(26) of the CEA and related regulations) 

9. The term “Valuation” has the meaning ascribed to such term in CFTC Regulation 23.500. 

PART II:  ORDERLY LIQUIDATION AUTHORITY AND STAY REQUIREMENTS: 

1. Each Party agrees to provide notice to the other Party if it becomes, or ceases to be, an Insured 
Depository Institution or a Financial Company (as each such term is defined in Part IX.1 below).  
Each Party is hereby notified that in the event that a Party is (i) a covered financial company (as 
defined in 12 U.S.C. 5381(a)(8)) or (ii) an Insured Depository Institution (as defined in 12 U.S.C. 
1813) for which the FDIC has been appointed as a receiver, certain limitations under Title II of the 
Dodd-Frank Act or the FDIA may apply to the rights of the other Party to terminate, liquidate, or 
net any swap by reason of the appointment of the FDIC as receiver, notwithstanding the agreement 
of the Parties, and that the FDIC as receiver may have certain rights to transfer swaps under Section 
210(c)(9)(A) of the Dodd-Frank Act, 12 U.S.C. §5390(c)(9)(A), or 12 U.S.C. § 1821(e)(9)(A).  As 
of the date of this Swap Trading Relationship Agreement, Dealer is not an Insured Depository 
Institution and is a Financial Company. 

 
2. Each party agrees that the following United States and Japanese stay provisions shall be 

incorporated into the Transaction and shall be enforceable against Counterparty in accordance with 
their terms: 

 
a. Japan -  Japanese Juridictionnel Module. The terms of the Japanese Jurisdictional Module to 

the ISDA Resolution Stay Jurisdictional Modular Protocol (together, the “Japanese 
Jurisdictional Module”) are incorporated into and form part of the Transaction, which 
Transaction, including any ISDA long form confirmation  shall be deemed a Covered 
Agreement for purposes thereof. In the event of any inconsistencies between the Transaction 
terms and the Japanese Jurisdictional Module, the Japanese Jurisdictional Module will 
prevail.  

 
b. United States - The following terms shall be incorporated into and form an integral part of 

any future or past Transaction between the parties: 
 

i.    If Dealer becomes subject to a proceeding under the Federal Deposit Insurance Act (12 
U.S.C. 1811–1835a) and regulations promulgated thereunder or Title II of the Dodd-
Frank Wall Street Reform and Consumer Protection Act (12 U.S.C. 5381–5394) and 
regulations promulgated thereunder (each a “U.S. Special Resolution Regime”), the 
transfer of the Transaction and any agreement governing the Transaction (collectively an 
“Agreement”, as well as any interest and obligation in or under, and any property 
securing, this Agreement will be effective to the same extent as the transfer would be 



13 
v.2.22.17 

effective under the U.S. Special Resolution Regime if this Agreement (and any interest 
and obligation in or under, and any property securing, this Agreement) were governed by 
the laws of the United States or a state of the United States;  

  
ii.   If Dealer or an “affiliate” of Dealer, as such term is used in 12 C.F.R. 252.81-88, 

becomes subject to a proceeding under a U.S. Special Resolution Regime, any “default 
rights,” as such term is defined in 12 C.F.R. 252.81, under this Agreement that may be 
exercised against Dealer are permitted to be exercised to no greater extent than such 
“default rights” could be exercised under the U.S. Special Resolution Regime if the 
Agreement were governed by the laws of the United States or a state of the United States; 
and 

  
iii.    Counterparty may only exercise “default rights,” as such term is defined in 12 C.F.R. 252.81, or 
enforce prohibitions on the transfer of a “covered affiliate credit enhancement,” as such term is defined in 
12 C.F.R. 252.84(e)(2), to the extent permitted under 12 C.F.R. 252.84. 
 
PART III:  CALCULATION OF RISK VALUATIONS AND DISPUTE RESOLUTION 
In the event that Counterparty is a Financial Entity or has elected to apply this Part III by so indicating in 
Part IX.1 below, each Party agrees that: 
 
1. Calculation of Risk Valuations for Purposes of Section 4s(j) of the CEA 

a. On each Business Day of Dealer (each, a “Risk Valuation Date”), Dealer shall, for each 
Transaction to which the requirement pursuant to CFTC Regulation 23.504(b)(4) to agree 
upon a process for determining a Risk Valuation applies (as determined by Dealer in good 
faith), calculate the valuation of such Transaction for purposes of compliance by Dealer 
with risk management requirements under Section 4s(j) of the CEA (such valuation, the 
“Risk Valuation”), provided that if Counterparty has provided Dealer with an alternative 
valuation for such Transaction and such Business Day pursuant to a valuation process that 
Dealer has determined in good faith will allow Dealer to satisfy the requirements of CFTC 
Regulation 23.504(b) as they relate to Section 4s(j) of the CEA, Dealer may elect to treat 
such valuation as the Risk Valuation for such Transaction. 

b. Upon written request by Counterparty delivered to Dealer on or prior to the first day 
following a Risk Valuation Date that is a Business Day of both Dealer and Counterparty (a 
“Joint Business Day”), Dealer (or its agent) will notify the Counterparty of the Risk 
Valuations determined by it for such Risk Valuation Date. Unless otherwise agreed by the 
Parties, Dealer shall not be obligated to disclose to Counterparty any confidential, 
proprietary information about any model Dealer may use to value a Transaction. 

c. Notification of a Risk Valuation may be provided through the means specified in Part IX.5 
of this Swap Trading Relationship Agreement.  

d. Each Risk Valuation will be determined by Dealer (or its agent) acting in good faith and 
using commercially reasonable procedures in order to produce a commercially reasonable 
result. 

2. Dispute Resolution for Risk Valuations for Purposes of Section 4s(j) of the CEA 

a. If Counterparty wishes to dispute Dealer’s calculation of a Risk Valuation, Counterparty 
shall notify Dealer in writing on or prior to the close of business on the Joint Business Day 
following the date on which Counterparty was notified of such Risk Valuation. Such notice 
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shall include Counterparty’s calculation of the Risk Valuations for all Transactions as of 
the relevant date for which Dealer has provided Risk Valuations to Counterparty, which 
must be calculated by Counterparty acting in good faith and using commercially reasonable 
procedures in order to produce a commercially reasonable result. 

b. If Counterparty disputes Dealer’s calculation of a Risk Valuation and the Parties have 
agreed in writing (whether as part of an ISDA Credit Support Annex or otherwise) to a 
valuation dispute resolution process (a “CSA Valuation”), then such process will be 
applied to resolve the dispute of such Risk Valuation (as if such dispute of a Risk Valuation 
were a dispute of a CSA Valuation, each Transaction that is the subject of the dispute were 
the only Transaction for which a CSA Valuation was being disputed, and Counterparty was 
the disputing party). 

c. If Counterparty disputes Dealer’s calculation of a Risk Valuation and the Parties have not 
agreed in writing (whether as part of an ISDA Credit Support Annex or otherwise) to a 
valuation dispute resolution process, the parties will consult with each other in an attempt 
to resolve the dispute. If they fail to resolve the dispute in a timely fashion, then Dealer 
will recalculate the Risk Valuation by seeking four actual quotations at mid-market from 
leading market-makers, as determined by Dealer in good faith, and taking the arithmetic 
average of those obtained; provided that if four quotations are not available, then fewer 
than four quotations may be used; and, if no quotations are available, then Dealer’s original 
Risk Valuation calculation will be used. 

d. Following a recalculation pursuant to c. above, Dealer will notify Counterparty not later 
than the close of business on the Business Day of Dealer following the date of such 
recalculation, and such recalculation shall be the Risk Valuation for the applicable Risk 
Valuation Date. 

3. Relationship to Other Valuations 

a. The parties agree and acknowledge that the process provided herein for the production and 
dispute of Risk Valuations is exclusively for determining the value of each relevant 
Transaction for the purpose of compliance by Dealer with risk management requirements 
under Section 4s(j) of the CEA. Failure by Counterparty to dispute a Risk Valuation 
calculated by Dealer does not constitute acceptance by Counterparty of the accuracy of the 
Risk Valuation for any other purpose. 

b. Resolution of any disputed Risk Valuation using a procedure specified in paragraph 2 
above is not binding on either Party for any purpose other than Dealer’s compliance with 
risk management requirements under Section 4s(j) of the CEA. Each Party agrees that 
nothing in this Swap Trading Relationship Agreement providing for the calculation of Risk 
Valuations or for any right to dispute valuations in connection with such Risk Valuations 
shall affect any agreement of the Parties regarding the calculation of valuations or disputes 
regarding valuations or constitute a waiver of any right to dispute a valuation as specified 
in any applicable ISDA Credit Support Annex or otherwise. Any resolutions of disputes 
regarding CSA Valuations may be different from the resolutions of disputes regarding Risk 
Valuations.  The Parties acknowledge that the adoption of margin regulations under Section 
4s(e) of the CEA may require additional agreements between the Parties regarding the 
calculation of Transaction valuations for purposes of such regulations and Dealer’s 
compliance with risk management requirements under Section 4s(j) of the CEA, and the 
Parties’ agreement to utilize these Risk Valuations in no way constitutes agreement to 
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adopt the procedures provided herein with respect to the calculation of, or resolution of 
disputes regarding, margin valuations. 

Notwithstanding anything to the contrary in this Part III, the Parties may in good faith agree 
to any other procedure for (i) the calculation of Risk Valuations and/or (ii) the resolution 
of any dispute between them, in either case, whether in addition to or in substitution of the 
procedures set out in this Part III. 

PART IV:  PORTFOLIO RECONCILIATION 
 
[Instructions to Counterparty: Please insert answers for this Part IV in the DFA Answer Sheet in rows  
16 through 21] 

 
1. Dealer may, from time to time, give to Counterparty a notice (a “Required Reconciliation Date 

Notice”) in which Dealer represents that it is (in its good faith belief) necessary for the Parties to 
perform a portfolio reconciliation pursuant to CFTC Regulation 23.502. A Required Reconciliation 
Date Notice will specify (i) the frequency with which Dealer believes such portfolio reconciliations 
to be required, which may be “Daily,” “Weekly,” “Quarterly,” “Annually” or another frequency 
required by CFTC Regulations and (ii) if Part IV.4 is applicable, one or more data delivery dates 
specified in such Required Reconciliation Date Notice (each, a “Data Delivery Date”). 

2. For purposes of this Part IV, the term “CFTC Swap Entity” shall mean a Party that (i) the Parties 
have agreed in writing will be a “CFTC Swap Entity” for purposes of this Swap Trading 
Relationship Agreement, regardless of whether such Party is registered (fully of provisionally) as 
a “swap dealer” or “major swap participant” with the CFTC as of the date hereof, or (ii) is or 
becomes registered (fully or provisionally) as a “swap dealer” or “major swap participant” with the 
CFTC and has notified the other Party of such registration in accordance with the Notice 
Procedures. 

a. Is Counterparty a CFTC Swap Entity?11  

 
11 Instructions for Counterparty:  Please respond “yes” or “no” in row 16 of the DFA Answer Sheet. 
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3. If Counterparty is not a CFTC Swap Entity, Counterparty may, pursuant to this Part IV, elect to: 
(i) engage in portfolio reconciliation by electing to either “review” or “exchange” Portfolio Data; 
or (ii) decline to engage in portfolio reconciliation.  

 
(A) Counterparty may elect to:  

(i) Review Portfolio Data,12 or 
(ii) Exchange Portfolio Data,13 or 
(iii) Decline portfolio reconciliation14  

 
If Counterparty has elected to either Review Portfolio Data or Exchange Portfolio Data, it may also 
elect to reconcile the books and records of Transactions between the Parties against Material Terms 

data that is available from an SDR (“SDR Data”).  
   

(B) If Counterparty elected to Review Portfolio Data or Exchange Portfolio Data, please 
indicate whether it elects SDR Data reconciliation.15  

 
* Note: Both Counterparty and Dealer must elect to reconcile the books and records of 
Transactions between the Parties against SDR Data for such reconciliation to take 
place.  Unless the Counterparty has otherwise been notified by the Dealer, as of the 
date indicated on the DFA Answer Sheet, Dealer has not elected SDR Data 
reconciliation.   

 
If Counterparty elects to decline portfolio reconciliation pursuant to this Part IV, Counterparty 
hereby agrees that it shall consult with Dealer from time to time regarding alternative terms of 
portfolio reconciliation. 
 

4. If Counterparty Elected to Review Portfolio Data, the Following will Apply: 

If Counterparty has elected in Part IV.3 to Review Portfolio Data, Counterparty and Dealer agree 
that on each Data Delivery Date, Dealer will deliver Portfolio Data to Counterparty and 
Counterparty will review such Portfolio Data. The following shall apply, subject to Part IV.7: 

a. The Required Reconciliation Date Notice will specify one or more Data Delivery Dates, 
provided that the first such Data Delivery Date will be a day no earlier than the second 
Joint Business Day following the date on which such Required Reconciliation Date Notice 
is given to Counterparty, and provided further, that if, prior to the first such Data Delivery 
Date, Counterparty requests one or more different Data Delivery Dates, the relevant Data 
Delivery Dates will be as agreed by the Parties. 

b. On each Data Delivery Date, Dealer (or its agent) will provide Portfolio Data to 
Counterparty (or its agent) for verification by Counterparty. For purposes of this Part 
IV.4.b, Portfolio Data will be considered to have been provided to Counterparty (and 
Counterparty will be considered to have received such Portfolio Data) if it has been 
provided (i) in accordance with the Notice Procedures or (ii) to a third-party service 
provider agreed to between Dealer and Counterparty for this purpose. 

 
12 Instructions for Counterparty:  Please respond “yes” or “no” in row 17 of the DFA Answer Sheet. 
13 Instructions for Counterparty:  Please respond “yes” or “no” in row 18 of the DFA Answer Sheet. 
14 Instructions for Counterparty:  Please respond “yes” or “no” in row 19 of the DFA Answer Sheet. 
15 Instructions for Counterparty:  Please respond “yes” or “no” in row 20 of the DFA Answer Sheet. 
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c. On or as soon as reasonably practicable after each Data Delivery Date, and in any event 
not later than the close of business on the second Business Day of Counterparty following 
such Data Delivery Date, Counterparty will review the Portfolio Data delivered by Dealer 
with respect to each relevant Transaction against its own books and records and Valuation 
for such Transaction and notify Dealer whether it affirms the relevant Portfolio Data or has 
identified any Discrepancy. Counterparty shall notify Dealer of all Discrepancies identified 
with respect to the Portfolio Data provided. 

d. If Counterparty has notified Dealer of any Discrepancies in Portfolio Data in respect of any 
Material Terms or Valuations, then each Party agrees to consult with the other in an attempt 
to resolve all such Discrepancies in a timely fashion. 

5. If Counterparty Elected to Exchange Portfolio Data or if Counterparty is a CFTC Swap 
Entity, the Following will Apply: 

If Counterparty (i) is a CFTC Swap Entity or (ii) has elected in Part IV.3 to “exchange” Portfolio 
Data, Counterparty and Dealer agree that on each Data Delivery Date, each of Dealer and 
Counterparty will deliver Portfolio Data to the other Party. The following shall apply, subject to 
Part IV.7: 

a. The Parties will negotiate in good faith to agree on one or more Data Delivery Dates that 
will comply with the portfolio reconciliation frequency specified in such Required 
Reconciliation Date Notice, provided that if such Required Reconciliation Date Notice 
specifies that reconciliations are required daily, each Joint Business Day shall be a Data 
Delivery Date. 

b. On each Data Delivery Date, each Party (or its agent) will provide Portfolio Data to the 
other Party. For the purposes of this Part IV.5, Portfolio Data will be considered to have 
been provided to the other Party (and the other Party will be considered to have received 
such Portfolio Data) if it has been provided (i) in accordance with the Notice Procedures, 
or (ii) to a third-party service provider agreed to between Dealer and Counterparty for this 
purpose. 

c. On or as soon as reasonably practicable after each Data Delivery Date on which Portfolio 
Data is provided by each Party, either Party may perform a portfolio reconciliation pursuant 
to CFTC Regulation 23.502 in respect of such Portfolio Data. 

d. The following shall apply if Counterparty is not a CFTC Swap Entity:  If either Party 
notifies the other Party of a Discrepancy in Portfolio Data in respect of either the Material 
Terms of a Transaction or its Valuation, then each Party agrees to consult with the other in 
an attempt to resolve the Discrepancy in a timely fashion. 

e. The following shall apply if Counterparty is a CFTC Swap Entity: If either Party 
notifies the other Party of a Discrepancy in Portfolio Data in respect of the Material Terms 
of a Transaction, then each Party agrees to consult with the other in an attempt to resolve 
such Discrepancy immediately. 

f. The following shall apply if Counterparty is a CFTC Swap Entity: If either Party 
notifies the other Party of a Discrepancy in Portfolio Data in respect of Valuations, then 
each Party agrees to consult with the other in an attempt to resolve such Valuation 
Discrepancy as soon as possible, but in any event within five Joint Business Days. 
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6. Counterparty and Dealer hereby agree that a difference in Valuations in respect of a Transaction 
that is less than 10% of the higher of the two Valuations (the “Discrepancy Threshold Amount”) 
shall not be deemed a “discrepancy” for purposes of CFTC Regulation 23.502 and neither Party 
shall be required to notify the other Party of such a difference or consult with the other Party in an 
attempt to resolve such a difference.   

7.  If Counterparty is a CFTC Swap Entity, does Counterparty wish to reconcile the books and 
records of Transactions between the Parties against SDR Data?16 If Counterparty has elected 
SDR reconciliation in Part IV.3 or this Part IV.7, and Dealer subsequently agrees to such election 
by providing notice of its agreement, Counterparty and Dealer hereby agree to the following in 
order to facilitate satisfaction of the requirements of CFTC Regulation 23.502: 

a. On or as soon as practicable following a Data Delivery Date, each Party shall perform a 
portfolio reconciliation against SDR Data to the extent that such SDR Data relates to 
Material Terms that would otherwise be delivered by the other Party as Portfolio Data. To 
the extent that either Party does not have access to such SDR Data or determines that it is 
not technologically or operationally practical for such Party to obtain such data from the 
relevant SDR in a manner that permits the conduct of a timely portfolio reconciliation in 
accordance with the applicable time periods specified in Part IV.4 or Part IV.5, such Party 
shall notify the other Party by or as soon as practicable after the relevant Data Delivery 
Date. 

b. Notwithstanding Part IV.4 and Part IV.5, neither Party shall be obligated to deliver 
Portfolio Data to the other Party on a Data Delivery Date to the extent that such Portfolio 
Data consists of Material Terms data reported to an SDR, provided, however, that if a Party 
has notified the other Party that it is not able to conduct a timely portfolio reconciliation 
against corresponding SDR Data as provided in Part IV.7.a, the Parties shall provide for 
the delivery of the relevant Portfolio Data as provided in Part IV.4 or Part IV.5, as 
applicable, as soon as reasonably practicable. 

c. If either Party identifies a Discrepancy in SDR Data, such Party shall immediately notify 
the other Party of such Discrepancy. Each Party agrees to consult with the other in an 
attempt to resolve any such Discrepancy immediately (if both Parties are CFTC Swap 
Entities) or in a timely fashion (if one Party is not a CFTC Swap Entity). 

d. Each Party agrees to notify the other Party, upon reasonable request, of (i) the SDRs to 
which such Party has reported Material Terms data with respect to Transactions between 
the Parties and (ii) any changes as to the particular SDRs at which data may be accessed. 

e. A Party may terminate this Part IV.7 with the effect that this Part IV.7 shall have no further 
force and effect and the Parties will each be released and discharged from all further 
obligations under this Part IV.7 by delivering written notice in accordance with the Notice 
Procedures to the other Party that it is terminating this Part IV.7 as of the effective date of 
such notice. The Parties agree that the effective date of any such notice is the second Joint 
Business Day following the date on which such notice is delivered in accordance with the 
Notice Procedures. 

8. In the event that the Parties have agreed to multiple Data Delivery Dates with a frequency specified 
in a Required Reconciliation Date Notice, Dealer shall notify Counterparty if, at any time during 

 
16 Instructions for Counterparty:  Please respond “yes” or “no” in row 21 of the DFA Answer Sheet. 
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the period that such Data Delivery Dates are in effect, it determines that it is no longer required by 
CFTC Regulation 23.502 to conduct portfolio reconciliations with the specified frequency. Such 
notice shall specify (i) the new frequency with which portfolio reconciliations are believed by 
Dealer to be required, which may be “Daily,” “Weekly,” “Quarterly,” “Annually” or another 
frequency required by CFTC Regulations and (ii) if Part IV.4 is applicable, one or more new Data 
Delivery Dates. Such notice shall be a new Required Reconciliation Date Notice for purposes of 
Part IV.4 and Part IV.5, and upon delivery of such a notice, the previously applicable Data Delivery 
Dates shall be replaced by dates determined in accordance with such notice.  

9. Notwithstanding anything to the contrary in this Swap Trading Relationship Agreement, the Parties 
may in good faith agree to any other procedure for (i) the exchange, delivery and/or reconciliation 
of Portfolio Data, and/or (ii) the resolution of any discrepancy between them, in either case, whether 
in addition to or in substitution of the procedures set out in this Swap Trading Relationship 
Agreement. Nothing in this Swap Trading Relationship Agreement shall prejudice any right of 
dispute or right to require reconciliation that either Party may have under applicable law, or any 
other agreement.  

PART V:  AUTHORITY AND GOOD STANDING 
1. Counterparty represents that it is duly organized and validly existing under the laws of the 

jurisdiction of its organization or incorporation and, if relevant under such laws, in good standing. 

2. Counterparty represents that it has the power to execute this Swap Trading Relationship Agreement 
and any other documentation relating to this Swap Trading Relationship Agreement, to enter into 
Transactions and to perform any obligations arising under this Swap Trading Relationship 
Agreement or in connection with any Transactions and has taken all necessary action to authorize 
such execution and performance. 

PART VI:  CONFIRMATIONS 
Unless the Parties have agreed otherwise in writing, each Party agrees that a confirmation of a Transaction 
may be created by delivery of written terms by each Party; provided that (i) the terms delivered by each 
Party match the terms delivered by the other Party and (ii) the terms are either delivered by each Party to 
the other Party in a manner that permits each Party to review such terms or delivered by each Party to a 
third-party agent or service provider that confirms the matching of such terms to the Parties (in each case 
by telex, electronic messaging system, email or otherwise). In each case, such a confirmation will be 
sufficient for all purposes to evidence a binding Transaction. The foregoing shall not limit other agreed 
methods of creating binding confirmations and shall not be construed as an agreement to use a method 
provided in this paragraph to confirm any Transaction. 
 
PART VII:  CLEARING  

1. Counterparty acknowledges that if it elects to clear a Transaction at any time after execution of 
such Transaction, clearing shall be on such terms and conditions as both Parties may agree at such 
time, which may include an adjustment to the terms of a Transaction and/or possible additional 
payments to take into account that the Transaction is to be cleared. 

2. Each Party is hereby notified that, upon acceptance of a “swap” (as defined for purposes of Section 
1a(47) of the CEA) by a clearing organization: 

a. the original swap between Dealer and Counterparty is extinguished; 

b. the original swap between Dealer and Counterparty is replaced by equal and opposite swaps 
with the designated clearing organization; and 
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c. all terms of the swap shall conform to the product specifications of the cleared swap established 
under the designated clearing organization’s rules. 

PART VIII:  REPORTING AND CONFIDENTIALITY 

1. Notwithstanding anything to the contrary in any existing or future agreement or in any 
nondisclosure, confidentiality or similar agreement between Dealer and Counterparty, 
Counterparty hereby consents to the disclosure of information to the extent required by 
applicable CFTC Regulations which mandate reporting of transaction and similar information. 
Counterparty acknowledges that disclosures made pursuant to this Part VIII may include, 
without limitation, the disclosure of trade information including Counterparty’s identity (by 
name, identifier or otherwise) to an SDR and relevant regulators and that such disclosures could 
result in certain anonymous Transaction and pricing data becoming available to the public. 
Counterparty further acknowledges that, for purposes of complying with regulatory reporting 
obligations, an SDR may engage the services of a global trade repository regulated by one or 
more governmental regulators, provided that such regulated global trade repository is subject 
to comparable confidentiality provisions as is an SDR registered with the CFTC. For the 
avoidance of doubt, to the extent that applicable non-disclosure, confidentiality, bank secrecy 
or other law imposes nondisclosure requirements on transaction and similar information 
required to be disclosed pursuant to applicable CFTC Regulations but permits Counterparty to 
waive such requirements by consent, the consent and acknowledgements provided herein shall 
be a consent by Counterparty for purposes of such other applicable law. 

2. Counterparty hereby consents to the recording of telephone conversations between the trading, 
marketing, operations and other relevant personnel and their affiliates, with or without the use of a 
warning tone, in connection with any Transaction.  Counterparty agrees to obtain the individual 
consent of any of its personnel should such consent be required by applicable law. 

PART IX:  ADDITIONAL AND UPDATED INFORMATION; NOTICE PROVISIONS 

[Instructions to Counterparty: Please insert answers for this Part IX in the DFA Answer Sheet in rows 
22 through 30] 

1. Requested information: 

(a) If Counterparty represented that in Part IV(2) that is a CFTC Swap Entity, please 
verify whether counterparty is registered, or if  it intends to or anticipates registering, as any of the following 
(check any that apply): 

i. Swap Dealer (as defined in 7 U.S.C. § 1(a)(49))17 
ii. Major Swap Participant (as defined in 7 U.S.C. § 1(a)(33))18 

 
(b) Is Counterparty any of the following (check all that apply): 

i. Financial Entity (as defined in Section 7 U.S.C. § 2(h)(7)(C))19 
ii. Financial Company (as defined in 12 U.S.C. § 5381(a)(11))20 

 
17 Instructions for Counterparty:  Please respond “yes” or “no” in row 22 of the DFA Answer Sheet. 
18 Instructions for Counterparty:  Please respond “yes” or “no” in row 23 of the DFA Answer Sheet. 
19 Instructions for Counterparty:  Please respond “yes” or “no” in row 24 of the DFA Answer Sheet.  Additionally, 
please See Definitional Annex – Definitions for the statutory provisions cited in this section.  
20 Instructions for Counterparty:  Please respond “yes” or “no” in row 25 of the DFA Answer Sheet.  Additionally, 
please See Definitional Annex for the statutory provisions cited in this section. 
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iii. Insured Depository Institution (as defined in 12 U.S.C. 1813)21 
 
(c)  If Counterparty is not a Financial Entity, please indicate in the DFA Answer 

Sheet22 whether you elect to apply the Risk Valuation mechanics of Part III of this Swap Trading 
Relationship Agreement. 

2. Counterparty represents to Dealer (which representation is deemed repeated as of the time of each 
Transaction and any amendment or modification thereof) that all information furnished by it or on 
its behalf to Dealer is true, accurate and complete in every material respect and no information 
provided herein is incorrect or misleading in any material respect. 

3. Counterparty agrees to promptly notify Dealer in writing of any material changes to the information 
or representations made herein.  Upon the effectiveness of any notice provided in accordance with 
this paragraph, the relevant information or representation will be deemed amended in accordance 
with such notice.  

4. All notices to Dealer under this Swap Trading Relationship Agreement shall be delivered to 
NYConfirms@smbc-cm.com and shall be effective on the local business day of Dealer 
immediately following the date of delivery. 

5. All notices to Counterparty under this Swap Trading Relationship Agreement may be delivered to 
Counterparty at the e-mail addresses specified below, as applicable:  

a.  E-mail Address for Delivery of Notices23:  

b. E-mail Address for Delivery of Risk Valuations24:   

c. E-mail Address for Delivery of Portfolio Data25:   

 

PART X:  DEEMED ISDA MASTER AGREEMENTS  
[Instructions to Counterparty: Please insert answers for this Part X in the DFA Answer Sheet in rows 
31 and 32] 

 
(A) Please review the deemed ISDA Master Agreement section below and indicate whether you would like 
to elect to enter into a deemed ISDA Master Agreement.26  

 DEEMED ISDA MASTER AGREEMENT 
 
1. Deemed ISDA Master Agreement.  By making either the “1992 ISDA Master Agreement” or the “2002 

ISDA Master Agreement” election in row 32 of the DFA Answer Sheet, Counterparty shall be deemed 
to have entered into an agreement with Dealer in the form of either the ISDA 1992 Master Agreement 
or the ISDA 2002 Master Agreement (as indicated) as if Counterparty and Dealer had executed such 
agreement including the Schedule provisions  set out in this Part (X)(A)(1), (such agreement, the 
“Master Agreement”).27 

 
21 Instructions for Counterparty:  Please respond “yes” or “no” in row 26 of the DFA Answer Sheet. 
22 Instructions for Counterparty:  Please respond “yes” or “no” in row 27 of the DFA Answer Sheet. 
23 Instructions for Counterparty:  Please input email address in row 28 of the DFA Answer Sheet. 
24 Instructions for Counterparty:  Please input email address in row 29 of the DFA Answer Sheet. 
25 Instructions for Counterparty:  Please input email address in row 30 of the DFA Answer Sheet. 
26 Instructions for Counterparty:  Please respond “yes” or “no” in row 31 of the DFA Answer Sheet. 
27 Instructions for Counterparty:  Please indicate which Deemed ISDA Master Agreement you would like to enter 
into by responding “1992” or “2002” in row 32 of the DFA Answer Sheet. 
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2. Scope. This Master Agreement will govern any Swap between the parties that is entered into on or after 

the date hereof that is (i) not governed by an Existing Swap Agreement, and (ii) not intended by the 
parties to be cleared on a clearing organization.  An “Existing Swap Agreement” means, in respect of 
a Swap, a written agreement that (i) exists at the time of execution of such Swap, (ii) provides for, 
among other things, terms governing the payment obligations of the parties, and (iii) the parties have 
established (by written agreement, oral agreement, course of conduct or otherwise) will govern such 
Swap. This Master Agreement will not govern any Swap that is (i) governed by an Existing Swap 
Agreement, or (ii) intended by the parties to be cleared on a clearing organization.  

3. Swaps. For purposes of this Master Agreement, the term “Swap” means a “swap” as defined in Section 
1a(47) of the Commodity Exchange Act, as amended (“CEA”), and regulations thereunder; provided 
that a commodity option entered into pursuant to Commodity Futures Trading Commission Regulation 
32.3(a) is not a Swap for purposes hereof. The term “Swap” also includes any foreign exchange swaps 
and foreign exchange forwards that are exempted from regulation as “swaps” by the Secretary of the 
Treasury pursuant to authority granted by Section 1a(47)(E) of the CEA. For the avoidance of doubt, 
the term “Swap” does not include a swap that has been cleared by a derivatives clearing organization.  

4. Governing Law. This Master Agreement will be governed by and construed in accordance with the 
laws of the State of New York (without reference to choice of law doctrine), unless otherwise agreed 
by the parties  

5. Termination Currency.  The Termination Currency shall be U.S. Dollars. 

6. Netting of Payments. (A) With respect to the ISDA 1992 Master Agreement, only: except as otherwise 
agreed by the parties in writing, Section 2(c)(ii) of this Master Agreement (1) will not apply with respect 
to each Transaction that is an “FX Transaction” or “Currency Option Transaction” as defined in the 
ISDA 1998 FX and Currency Option Definitions (as published by ISDA, the Emerging Markets Traders 
Association and the Foreign Exchange Committee), as supplemented from time to time, and (2) will 
apply with respect to other Transactions; and (B) With respect to the ISDA 2002 Master Agreement, 
only: except as otherwise agreed by the parties in writing, “Multiple Transaction Payment Netting” (1) 
will apply with respect to each Transaction that is an “FX Transaction” or “Currency Option 
Transaction” as defined in the ISDA 1998 FX and Currency Option Definitions (as published by ISDA, 
the Emerging Markets Traders Association and the Foreign Exchange Committee), as supplemented 
from time to time, and (2) will not apply with respect to other Transactions, in each case for the purposes 
of Section 2(c) of this Master Agreement.  
 

7. ISDA August 2012 DF Protocol or Terms of Business Agreement for Swap Transactions. If both 
parties hereto have adhered to the ISDA August 2012 DF Protocol Agreement, as published on August 
13, 2012, by ISDA (the “August Protocol Agreement”) and have delivered “Matched Questionnaires” 
(as defined in the August Protocol Agreement), then this Master Agreement shall be supplemented to 
the same extent as if it were a “Matched PCA” under the August Protocol Agreement. If Counterparty 
has entered into the Terms of Business Agreement for Swap Transactions with Dealer, then reference 
to any master agreement in Part XII.1 of such agreement shall include this Master Agreement. 

8. FATCA. “Tax” as used in any representation made for the purpose of Section 3(e) of this Master 
Agreement (Payer Tax Representation) and “Indemnifiable Tax” as defined in Section 14 of this Master 
Agreement shall not include any U.S. federal withholding tax imposed or collected pursuant to Sections 
1471 through 1474 of the U.S. Internal Revenue Code of 1986, as amended (the “Code”), any current 
or future regulations or official interpretations thereof, any agreement entered into pursuant to Section 
1471(b) of the Code, or any fiscal or regulatory legislation, rules or practices adopted pursuant to any 
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intergovernmental agreement entered into in connection with the implementation of such Sections of 
the Code (a “FATCA Withholding Tax”). For the avoidance of doubt, a FATCA Withholding Tax is 
a Tax the deduction or withholding of which is required by applicable law for the purposes of Section 
2(d) of this Agreement. 
 

9. 1998 FX Definitions. The provisions of the 1998 FX and Currency Option Definitions (as published 
by the International Swaps and Derivatives Association, Inc., the Emerging Markets Traders 
Association and the Foreign Exchange Committee) (the “1998 FX Definitions”) are hereby 
incorporated in their entirety and as amended from time to time, shall apply to any FX Transaction or 
Currency Option Transaction as defined in Section 1.12 and Section 1.5, respectively, of Article 1 of 
the 1998 FX Definitions (each an “FX Transaction” or “Currency Option Transaction”, 
respectively) entered into by the parties hereto (unless, in relation to a particular FX Transaction or 
Currency Option Transaction, otherwise specified in the relevant Confirmation).  In the event of any 
inconsistency between the 1998 FX Definitions and a Confirmation entered into under this Master 
Agreement, the Confirmation will govern 

PART XI: MISCELLANEOUS 
 

1. This Swap Trading Relationship Agreement constitutes the entire agreement and understanding of 
the parties with respect to the subject matter thereof, unless there exists between the parties any 
present or future master agreement or other agreement governing the Transactions, such as an ISDA 
Master Agreement, a foreign exchange master agreement or a cleared transaction execution 
agreement, in which case this Swap Trading Relationship Agreement shall be read and construed 
together with that other agreement, as amended from time to time, except where a conflict exists, 
in which case, this Swap Trading Relationship Agreement shall prevail.  If Counterparty 
participates in the ISDA March 2013 DF Protocol (the “ISDA Protocol”), in the event of a conflict 
between this Swap Trading Relationship Agreement and the ISDA Protocol, the terms of this Swap 
Trading Relationship Agreement shall govern unless the parties have agreed otherwise in writing 
with specific reference to this Part XI.1. 

2. Counterparty acknowledges that Dealer will rely on this Swap Trading Relationship Agreement 
and the representations and undertakings provided by Counterparty herein each time it enters into 
a Transaction with Counterparty. Notwithstanding the foregoing, we agree that an event of default, 
termination event, or other similar event shall not occur under this Swap Trading Relationship 
Agreement, or any other contract between us solely relating to Transactions on the basis of (i) a 
representation provided solely in this Swap Trading Relationship Agreement being incorrect or 
misleading in any material respect, or (ii) a breach of any covenant or agreement set forth solely in 
this Swap Trading Relationship Agreement; provided, however, that nothing in this paragraph shall 
prejudice any other right or remedy of a Party at law or under this Swap Trading Relationship 
Agreement, or any other contract in respect of any misrepresentation or breach hereunder or 
thereunder. For the avoidance of doubt, this paragraph shall not alter a Party’s termination rights 
or remedies, if any, applicable to a breach of any representation, warranty, covenant, or agreement 
that is not provided or set forth solely in this Swap Trading Relationship Agreement, including any 
such breach relating to any event or condition that could also cause or constitute an event specified 
in (i) or (ii) above. 

3. This Swap Trading Relationship Agreement supersedes all oral communication and prior writings 
(except as otherwise provided herein) with respect thereto. Counterparty acknowledges that, in 
entering into this Swap Trading Relationship Agreement, it has not relied on any oral or written 
representation, warranty or other assurance (except as provided for or referred to elsewhere in this 
Swap Trading Relationship Agreement) and waives all rights and remedies which might otherwise 
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be available to it in respect thereof, except that nothing in this Swap Trading Relationship 
Agreement will limit or exclude any liability for fraud. 

4. All terms of this Swap Trading Relationship Agreement will continue in full force and effect in 
accordance with its provisions as of the date of this Swap Trading Relationship Agreement.   

5. Any failure or delay in exercising any right, power or privilege in respect of this Swap Trading 
Relationship Agreement will not be presumed to operate as a waiver thereof. 

6. This Swap Trading Relationship Agreement shall be governed by the law (and not the law of 
conflicts) of the State of New York. 

7. This Swap Trading Relationship Agreement may be executed and delivered in counterparts 
(including by facsimile transmission), each of which will be deemed an original. 

8. As used in this Swap Trading Relationship Agreement, the words “you” and “your” refer to 
Counterparty and the words “we”, “our” and “us” refer to Dealer. 

 

 

 

[Remainder of page left blank intentionally.] 
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EMIR ANNEX 
 

EMIR PROVISIONS 
 

[Instructions to Counterparty: Please insert answers for this EMIR Annex in the DFA Answer Sheet in 
row 33.] 

 
This EMIR Annex to this Swap Trading Relationship Agreement contains provisions addressing certain 
regulatory obligations under Regulation (EU) No 648/2012 of the European Parliament and of the 
Council on OTC derivatives, central counterparties and trade repositories dated 4 July 2012 (“EMIR”) 
which may also be applicable to Transactions between the Parties.  Such regulatory obligations under 
EMIR may be analogous or in addition to corresponding regulatory obligations under the Dodd-Frank Act 
and the CFTC Regulations and the Parties agree that the Dealer may, from time to time, elect (in its sole 
and absolute discretion) to comply with the applicable regulatory obligations under (i) the Dodd-Frank 
Act and the CFTC Regulations or (ii) EMIR, in respect of all Transactions between the Parties.  Each 
Party agrees that if: 
 

1. Row 33 of the DFA Answer Sheet has been marked “yes” by Counterparty; or 
 
2. The Dealer delivers a notice (which may include a notice by email or other electronic messaging 

service) to the Counterparty invoking the provisions of EMIR Annex (such notice being an “EMIR 
Provisions Invocation Notice”), then 

 
with effect on (and from) the date of this Swap Trading Relationship Agreement or the date on which the 
Dealer delivers an EMIR Provisions Invocation Notice (as applicable), the provisions of this EMIR Annex 
will apply in substitution of certain other provisions of this Swap Trading Relationship Agreement (as set 
out in further detail in EMIR Annex below). 

If the provisions of this EMIR Annex are, or become, applicable under this Swap Trading Relationship 

Agreement, such provisions will apply until such time as the date on which the Dealer delivers a notice 

(which may include a notice by email or other electronic messaging service) to the Counterparty revoking 

the application of this provision (such notice being an “EMIR Provisions Revocation Notice”).  Upon 

delivery of a EMIR Provisions Revocation Notice, the provisions of this EMIR Annex below will cease to 

apply under this Swap Trading Relationship Agreement. 

1. Application of this Annex 

(a) At all times while the provisions of this EMIR Annex are applicable under this Swap Trading 

Relationship Agreement in accordance with Part IA of the Swap Trading Relationship Agreement above: 

(i) Paragraphs (2) to (10) of this EMIR Annex will apply;  

(ii) Parts III (Calculation of Risk Valuations and Dispute Resolution) and IV (Portfolio 
Reconciliation) of this Swap Trading Relationship Agreement will not apply; and  

(iii) for the avoidance of doubt Parts I, II and V to XI of this Swap Trading Relationship Agreement 

continue to apply if and where relevant to any Relevant Transaction (as defined below) and Paragraph 1 of 

this EMIR Annex continues to apply in all cases. If required to give effect to any provision of Paragraphs 

(2) to (10) below, “Transaction” as referred to in Part IX of this Swap Trading Relationship Agreement will 

be read to include each “Relevant Transaction” as defined below.  “Swap” referred to in the Definitional 
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Annex to the Swap Trading Relationship Agreement will be read to include each “Relevant Transaction” 

as defined below. 

(b) At all times while the provisions of this EMIR Annex are not applicable under this Swap Trading 

Relationship Agreement in accordance with Part IA of such agreement, Paragraphs (2) to (10) of this EMIR 

Annex will not apply and Parts III (Calculation of Risk Valuations and Dispute Resolution) and IV 

(Portfolio Reconciliation) of this Swap Trading Relationship Agreement will apply. 

2. Definitions 

Unless otherwise stated, capitalised terms used in this EMIR Annex will have the meaning given to them 

in this Paragraph 2.  For the purposes of this EMIR Annex only:  

“agent” means an entity appointed to act solely on the appointing party’s behalf to deal with the other 

party in relation to all or part of the actions under the relevant provision. 

“Agreed Process” means any process agreed between the parties in respect of a Dispute other than the 

Dispute Resolution Procedure including as may be amended between the parties. 

“Business Day” has the meaning given to it in Part I of this Swap Trading Relationship Agreement. 

“Data Delivery Date” means each date agreed as such between the parties provided that, in the absence of 

such agreement, the Data Delivery Date will be the Joint Business Day immediately prior to the PR Due 

Date. 

“Data Reconciliation” means, in respect of a party receiving Portfolio Data, a comparison of the Portfolio 

Data provided by the other party against such party’s own books and records of all outstanding Relevant 

Transactions between the parties in order to identify promptly any misunderstandings of Key Terms. 

“Dispute” means any dispute between the parties (a) which, in the sole opinion of the party delivering the 

relevant Dispute Notice, is required to be subject to the Dispute Resolution Procedure (or other Agreed 

Process) pursuant to the Dispute Resolution Risk Mitigation Techniques; and (b) in respect of which a 

Dispute Notice has been effectively delivered. 

“Dispute Date” means, with respect to a Dispute, the date on which a Dispute Notice is effectively 

delivered by one party to the other party save that if, with respect to a Dispute, both parties deliver a Dispute 

Notice, the date on which the first in time of such notices is effectively delivered will be the Dispute Date. 

Each Dispute Notice will be effectively delivered if delivered in accordance with the Notice Procedures (as 

defined in Part I of this Swap Trading Relationship Agreement). 

“Dispute Notice” means a notice in writing which states that it is a dispute notice for the purposes of this 

EMIR Annex and which sets out in reasonable detail the issue in dispute (including, without limitation, the 

Relevant Transaction(s) to which the issue relates).  

“Dispute Resolution Procedure” means the identification and resolution procedure set out in Paragraph 6 

of this EMIR Annex. 

“Dispute Resolution Risk Mitigation Techniques” means the dispute resolution risk mitigation 

techniques for OTC derivative transactions set out in Article 11(1)(b) of EMIR as supplemented by Article 
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15 of Chapter VIII of the Commission Delegated Regulation (EU) No 149/2013 of 19 December 2012 and 

published on 23 February 2013 in the Official Journal of the European Union. 

“European Union” means the economic and political union established in 1993 by the Maastricht Treaty, 

with the aim of achieving closer economic and political union between member states that are primarily 

located in Europe. 

“Joint Business Day” means a day that is a Business Day in respect of each party. 

“Key Terms” means, with respect to a Relevant Transaction and a party, the valuation of such Relevant 

Transaction and such other details the relevant party deems relevant from time to time which may include 

the effective date, the scheduled maturity date, any payment or settlement dates, the notional value of the 

contract and currency of the Relevant Transaction, the underlying instrument, the position of the 

counterparties, the business day convention and any relevant fixed or floating rates of the Relevant 

Transaction. For the avoidance of doubt, “Key Terms” does not include details of the calculations or 

methodologies underlying any term. 

“Portfolio Data” means, in respect of a party providing or required to provide such data, the Key Terms in 

relation to all outstanding Relevant Transactions between the parties in a form and standard that is capable 

of being reconciled, with a scope and level of detail that would be reasonable to the Portfolio Data Sending 

Entity if it were the receiving party. Unless otherwise agreed between the parties, the information 

comprising the Portfolio Data to be provided by a party on a Data Delivery Date will be prepared as at the 

close of business on the immediately preceding Business Day of, and as specified in writing by, the party 

providing the Portfolio Data. 

“Portfolio Reconciliation Requirements” means the requirements one or both parties are subject to in 

accordance with the Portfolio Reconciliation Risk Mitigation Techniques. 

“Portfolio Reconciliation Risk Mitigation Techniques” means the portfolio reconciliation risk mitigation 

techniques for OTC derivative transactions set out in Article 11(1)(b) of EMIR as supplemented by Article 

13 of Chapter VIII of the Commission Delegated Regulation (EU) No 149/2013 of 19 December 2012 and 

published on 23 February 2013 in the Official Journal of the European Union. 

“PR Due Date” means each date agreed as such between the parties provided that the PR Due Date will be 

the PR Fallback Date where either (a) no date is agreed or (b) the agreed date occurs after the PR Fallback 

Date. 

“PR Fallback Date” means: (a) in respect of the PR Period starting on the PR Requirement Start Date, the 

last Joint Business Day in such PR Period; and, otherwise, (b) the last Joint Business Day in the PR Period 

starting on the calendar day immediately following the last calendar day of the immediately preceding PR 

Period. If there is no Joint Business Day in a PR Period, the PR Due Date will be the first Joint Business 

Day following the end of the PR Period. 

“PR Period” means, with respect to the parties: 

(a) if the Portfolio Reconciliation Requirements require Data Reconciliation to occur each business 

day, one Joint Business Day; 

(b) if the Portfolio Reconciliation Requirements require Data Reconciliation to occur once per week, 

one calendar week; 
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(c) if the Portfolio Reconciliation Requirements require Data Reconciliation to occur once per quarter, 

three calendar months; or 

(d) if the Portfolio Reconciliation Requirements require Data Reconciliation to occur once per year, 

one calendar year. 

“PR Requirement Start Date” means, unless otherwise agreed, the date of this Swap Trading Relationship 

Agreement. 

“Relevant Transaction” means any “OTC derivative contract” (as defined in EMIR) between the parties 

which is subject to the Portfolio Reconciliation Risk Mitigation Techniques and/or the Dispute Resolution 

Risk Mitigation Techniques. 

“third party service provider” refers to an entity that the parties agree will perform all or part of the 

actions under the relevant provision for both parties. 

3. Agreement to Reconcile Portfolio Data 

The parties agree to reconcile portfolios as required by the Portfolio Reconciliation Risk Mitigation 

Techniques.   

Unless changed in accordance with Paragraph 4(a) of this EMIR Annex or otherwise agreed (i) Dealer is a 

Portfolio Data Sending Entity; and (ii) Counterparty is a Portfolio Data Receiving Entity. 

(a) One-way Delivery of Portfolio Data. If one party is a Portfolio Data Sending Entity and the other 

party is a Portfolio Data Receiving Entity: 

(i) on each Data Delivery Date, the Portfolio Data Sending Entity will provide Portfolio Data 

to the Portfolio Data Receiving Entity; 

(ii) on each PR Due Date, the Portfolio Data Receiving Entity will perform a Data 

Reconciliation;  

(iii) if the Portfolio Data Receiving Entity identifies one or more discrepancies which such party 

determines, acting reasonably and in good faith, are material to the rights and obligations of the 

parties in respect of one or more Relevant Transaction(s), it will notify the other party in writing as 

soon as reasonably practicable and the parties will consult with each other in an attempt to resolve 

such discrepancies in a timely fashion for so long as such discrepancies remain outstanding, using, 

without limitation, any applicable updated reconciliation data produced during the period in which 

such discrepancy remains outstanding; and 

(iv) if the Portfolio Data Receiving Entity does not notify the Portfolio Data Sending Entity 

that the Portfolio Data contains discrepancies by 4p.m. local time in the place of business of the 

Portfolio Data Sending Entity on the fifth Joint Business Day following the later of the PR Due 

Date and the date on which the Portfolio Data Sending Entity provided such Portfolio Data to the 

Portfolio Data Receiving Entity, the Portfolio Data Receiving Entity will be deemed to have 

affirmed such Portfolio Data. 

(b) Exchange of Portfolio Data. If both parties are Portfolio Data Sending Entities: 
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(i) on each Data Delivery Date, each party will provide Portfolio Data to the other party; 

(ii) on each PR Due Date, each party will perform a Data Reconciliation; and 

(iii) if a party identifies one or more discrepancies which such party determines, acting 

reasonably and in good faith, are material to the rights and obligations of the parties in respect of 

one or more Relevant Transaction(s), it will notify the other party in writing as soon as reasonably 

practicable and the parties will consult with each other in an attempt to resolve any such 

discrepancies in a timely fashion for so long as such discrepancies remain outstanding, using, 

without limitation, any applicable updated reconciliation data produced during the period in which 

such discrepancy remains outstanding. 

4. Change of Status 

(a) Each party may change its own designation with the written agreement of the other party (such 

agreement not to be unreasonably withheld or delayed). No change of designation will be permitted where 

the result would be both parties are Portfolio Data Receiving Entities unless the parties also agree a process 

for reconciling Portfolio Data in order to meet the requirements of the Portfolio Reconciliation Risk 

Mitigation Techniques.  

(b) If a party believes, acting reasonably and in good faith, that the parties are required to perform Data 

Reconciliation at a greater or lesser frequency than that being used by the parties at such time, it will notify 

the other party of such in writing, providing evidence on request.  From the date such notice is effectively 

delivered, such greater or lesser frequency will apply and the first following PR Due Date will be the earlier 

of the date agreed between the parties and the last Joint Business Day in the PR Period starting on the date 

on which the immediately preceding Data Reconciliation occurred (or, if no Joint Business Day occurs 

which is within such PR Period and is on or following the date such notice is effective, the first Joint 

Business Day following the later of the end of such PR Period and the date such notice is effective).  

5. Use of agents and third party service providers 

(a) For the purposes of performing all or part of the actions under Paragraphs 3 and 4 of this EMIR 

Annex, each party may appoint:  

(i) an Affiliate to act as agent, immediately on written notice to the other party; and/or  

(ii) subject to the other party's agreement (such agreement not to be unreasonably withheld or 

delayed and which may include any such agreement existing prior to the date of this Swap Trading 

Relationship Agreement), (1) an entity other than an Affiliate as agent and/or (2) a qualified and 

duly mandated third party service provider.  

6. Dispute Identification and Resolution Procedure 

The parties agree that they will use the following procedure to identify and resolve Disputes between them:  

(a) either party may identify a Dispute by sending a Dispute Notice to the other party;  

(b) on or following the Dispute Date, the parties will consult in good faith in an attempt to resolve the 

Dispute in a timely manner, including, without limitation, by exchanging any relevant information and by 

identifying and using any Agreed Process which can be applied to the subject of the Dispute or, where no 
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such Agreed Process exists or the parties agree that such Agreed Process would be unsuitable, determining 

and applying a resolution method for the Dispute; and 

(c) with respect to any Dispute that is not resolved within five Joint Business Days of the Dispute Date, 

refer issues internally to appropriately senior members of staff of such party or of its Affiliate, adviser or 

agent in addition to actions under (b) immediately above (including actions under any Agreed Process 

identified and used under (b) immediately above) and to the extent such referral has not occurred as a result 

of action under (b) immediately above (including any Agreed Process).   

7. Internal processes for recording and monitoring Disputes 

Each party agrees that, to the extent the Dispute Resolution Risk Mitigation Techniques apply to each party, 

it will have internal procedures and processes in place to record and monitor any Dispute for as long as the 

Dispute remains outstanding. 

8. Relationship to other portfolio reconciliation and dispute resolution processes 

This EMIR Annex and any action or inaction of either party in respect of it are without prejudice to any 

rights or obligations the parties may possess in respect of each other under any Agreed Process or other 

contractual agreement, by operation of law or otherwise. Action or inaction by a party in respect of this 

EMIR Annex will not be presumed to operate as an exercise or waiver, in whole or part, of any right, power 

or privilege such party may possess in respect of each other under any Agreed Process or other contractual 

agreement, by operation of law or otherwise. In particular, but without limitation, (a) any valuation in 

respect of one or more Relevant Transactions for the purposes of this EMIR Annex will be without prejudice 

to any other valuation with respect to such Relevant Transaction(s) made for collateral, close out, dispute 

or other purpose; (b) the parties may seek to identify and resolve issues and discrepancies between 

themselves before either party delivers a Dispute Notice; and (c) nothing in this EMIR Annex obliges a 

party to deliver a Dispute Notice following the identification of any such issue or discrepancy 

(notwithstanding that such issue or discrepancy may remain unresolved) or limits the rights of the parties 

to serve a Dispute Notice, to commence or continue an Agreed Process (whether or not any action under 

Paragraph 6 of this EMIR Annex has occurred) or otherwise to pursue any dispute resolution process in 

respect of any such issue or discrepancy (whether or not any action under Paragraph 6 of this EMIR Annex 

has occurred). 

9. EMIR Status  

Unless the Counterparty has otherwise advised the Dealer (in writing) to the contrary, the Counterparty 

shall be deemed to represent to the Dealer, on each day when the provisions of this EMIR Annex are 

applicable, that if it were established in the EU, it would constitute a non-financial counterparty that is 

below the clearing thresholds for the purposes of Article 10 of EMIR.  Part IX of this Swap Trading 

Relationship Agreement applies to such specification.   

If Counterparty is deemed to make the representation immediately above, Dealer may (at its sole discretion), 

reduce the frequency of portfolio reconciliation in accordance with the Portfolio Reconciliation Risk 

Mitigation Techniques28. 

 
28 [For information only and on a non-reliance basis, EMIR provides that if the parties have 100 or less trades 
between themselves and at least one party is a non-financial counterparty below the clearing threshold, 
reconciliation can be yearly rather than weekly/quarterly.] 
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If, at any time while the provisions of this EMIR Annex are applicable, the Counterparty determines that 

the representation above is incorrect or misleading in any material respect when deemed to be made or 

repeated by it: 

(a) the Counterparty shall promptly notify the Dealer of the facts and circumstances which cause such 

representation to be incorrect or misleading in any material respect; and 

(b) the parties will use reasonable efforts, negotiating in good faith and a commercially reasonable 

manner, to agree, implement and apply any amendments or modifications to the terms of any Relevant 

Transaction or to any related processes, to reflect the Counterparty’s change of status for the purposes of 

EMIR in accordance with the applicable time periods for compliance under EMIR. 

10. Remedies for Breach 

Without prejudice to the rights, powers, remedies and privileges provided by law, failure by a party to take 

any actions required by or to otherwise comply with the EMIR Annex will not constitute an event of default 

in respect of such party or any other event which permits either party to terminate any Relevant Transaction 

or other transaction under this agreement. 

[Remainder of page left blank intentionally.] 
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END-USER EXCEPTION ELECTION ANNEX 

 

[Instructions to Counterparty: Please indicate whether this Annex is applicable by responding “yes” or 
“no” in the DFA Answer Sheet in rows 34-35.] 

 
A.  END-USER EXCEPTION ELECTION 

1. Does Counterparty wish to apply this End-User Exception Election Annex?29   
 

2. Standing End-User Exception:  If Counterparty, in reliance on the exception set forth in Section 
2(h)(7) of the CEA and CFTC Regulation 50.50, elects not to clear any Transaction that is subject 
to the mandatory clearing requirements of Section 2(h)(1) of the CEA (such election, an “End-
User Exception Election”), it will notify Dealer of such election in writing before entering into 
any such Transaction.  Counterparty may specify in such notice that its election is a “standing 
election” or Counterparty may make such standing election in the DFA Answer Sheet, in which 
event Counterparty shall be deemed to have made the End-User Exception Election with respect to 
all Transactions entered into with Dealer prior to the effectiveness in accordance with Part IX.4 of 
a written notice to Dealer revoking such standing election. Notwithstanding any such standing 
election, Counterparty may elect for the End-User Exception Election not to apply to a particular 
Transaction by notifying Dealer in writing prior to execution of the Transaction that Counterparty 
wishes to clear such Transaction.  

1. Does Counterparty wish to make a “standing election” of the End-User Exception Election with 
respect to all Transactions entered into with Dealer?30 

 

B.  FILING PREFERENCES AND COUNTERPARTY REPRESENTATIONS 

[Instructions to Counterparty: Please insert answers for this Part B in the in rows 36 through 46 of the 
DFA Answer Sheet] 

1. By executing any Transaction to which the End-User Exception Election applies, Counterparty 
shall be deemed to represent that: (i) Counterparty is eligible for an exception from mandatory 
clearing with respect to such Transaction under Section 2(h)(7) of the CEA and CFTC 
Regulation 50.50; and (ii) it is making either the: 

A. Annual Filing Election:31  

a. Counterparty has reported the information listed in CFTC Regulation 
50.50(b)(1)(iii) in an annual filing made pursuant to CFTC Regulation 50.50(b)(2) 
no more than 365 days prior to entering into such Transaction, and 

 
29 Instructions to Counterparty:  If Counterparty would like to apply the provisions of this End-User Exception 
Election Annex, please respond “yes” in row 34 of the DFA Answer Sheet.  If Counterparty would not like to apply 
the provisions of this End-User Exception Election Annex, please respond “no” in row 34 of the DFA Answer 
Sheet. A response of “no” to this questions means that the End-User Exception to clearing will not apply. 
30 Instructions to Counterparty:  If Counterparty would like to make the “standing election” with respect to the End-
User Exception Election, please respond “yes” in row 35 of the DFA Answer Sheet.  Otherwise, please respond 
“no”. 
31 Instructions to Counterparty: If Counterparty has made an annual filing, please respond “yes” in row 36 of the 
DFA Answer Sheet. By doing so, Counterparty affirms the information in sub-sections (a)-(d) to Part B(1)(A). 
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b.  Such information has been amended as necessary to reflect any material changes 
thereto,  

c.  Such annual filing covers the particular Transaction for which such exception is 
being claimed, and  

d.  the information in such filing is true, accurate, and complete in all material 
respects; OR  

B. Trade Filing Election:32  Counterparty has notified Dealer in writing prior to entering into 
a Transaction that it is has not reported the information listed in CFTC Regulation 
50.50(b)(1)(iii) in an annual filing, and  

a. Counterparty hereby represents that it has provided to Dealer all information listed in 
CFTC Regulation 50.50(1)(iii) and such information is true, accurate and complete in 
every material respect and covers the Transaction for which the exception is being 
claimed.33 

2.  Additional Counterparty Information: [Instructions to Counterparty: For all parties, please 
insert answers for this Part B(2)(A) in rows 39 through 42 of the DFA Answer Sheet] 

A. General Counterparty Information:  

a. Counterparty: 
i. is not a “financial entity” as defined in Section 2(h)(7)(C)(i) of the CEA (without 

regard to any exceptions or exclusions provided under 2(h)(7)(C)(ii), 
2(h)(7)(C)(iii), or 2(h)(7)(D) or related CFTC regulations);34 OR 
 

ii. it is a “financial entity” and it qualifies for one or more of the following exceptions 
provided under Sections 2(h)(7)(C)(ii), 2(h)(7)(C)(iii), or 2(h)(7)(D) of the CEA 
or related regulations (provided below):35 and  

1. Counterparty qualifies for the small bank exclusion from the definition of 
“financial entity” in Section 2(h)(7)(C)(ii) of the CEA and CFTC 
Regulation 50.50(d); or 

2. Counterparty is excluded from the definition of “financial entity” in 
accordance with Section (2)(h)(7)(C)(iii) of the CEA; or 

3. Counterparty qualifies for an exception from mandatory clearing in 
accordance with Section (2)(h)(7)(D) of the CEA.  

 
32 Instructions to Counterparty: If Counterparty has not made an Annual Filing Election, (meaning that it responded 
“no” in row 36) please indicate its election to do a Trade Filing by responding “yes” in row 37 of the DFA Answer 
Sheet.  By responding “yes” in row 37 of the DFA Answer Sheet, Counterparty is informing Dealer in writing of its 
election to make a Trade Filing. 
33 Instructions to Counterparty: Please respond “yes” (to make such representation) or “no” (to decline to make such 
representation) in row 38 of the DFA Answer Sheet. 
34 Instructions to Counterparty: Please respond “yes” or “no” in row 39 of the DFA Answer Sheet.  A response of 
“yes” means that the Counterparty is not a “financial entity”. 
35 Instructions to Counterparty: Please indicate in row 40 of the DFA Answer Sheet which (if any) of the elections in 
sub-sections (1)-(3) is applicable.   
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b. Counterparty is entering into such Transaction to hedge or mitigate commercial risk 
as provided in CFTC Regulation 50.50(c);36 and 

c. Counterparty generally meets its financial obligations associated with entering into 
non- cleared Transactions.37 

B. Additional Information for Trade Filings: [Instructions to Counterparty: For parties making 
the Trade Filing Election, please insert answers for this Part B(2)(B) in rows 43 through 46 of 
the DFA Answer Sheet. ] 

a. Counterparty represents that it meets its financial obligations for these Transactions by 
selecting the applicable items below. 38 

1. A written credit support agreement, 

2. Pledged or segregated assets (including posting or receiving margin pursuant 
to a credit support agreement or otherwise), 

3. A written third-party guarantee, 

4. Counterparty’s available financial resources, or 

5. Other means. 

b.   Is Counterparty an issuer of securities registered under section 12 of the Securities 
Exchange Act of 1934 or required to file reports under section 15(d) of the Securities 
Exchange Act of 1934?39   

1. If Counterparty responded “yes” in row 44 of the DFA Answer Sheet, then 
Counterparty must include its SEC Central Index Key is in the DFA Answer 
Sheet, and hereby represents that the SEC Central Index Key it provides in 
the DFA Answer Sheet is accurate;40 AND  

2. If Counterparty responded “yes” in Column 44 of the DFA Answer Sheet, 
then Counterparty hereby represents that an appropriate committee of its 
board of directors (or equivalent body) has reviewed and approved the 
decision to enter into swaps exempt from the requirements of section 2(h)(1) 
and 2(h)(8) of the CEA.41 

�

 
 

 

 
36 Instructions to Counterparty: Please respond “yes” (if Counterparty is entering into the Transaction to hedge or 
mitigate commercial risk) or “no” (if Counterparty is not entering into the Transaction to hedge or mitigate 
commercial risk) in row 41 of the DFA Answer Sheet. 
37 Instructions to Counterparty: Please respond “yes” or “no” in row 42 of the DFA Answer Sheet. 
38 Instructions to Counterparty: Please indicate which of sub-sections (1)-(5) is applicable by indicating as such in 
row 43 of the DFA Answer Sheet. 
39 Instructions to Counterparty: Please respond “yes” if Counterparty is making such representation, or “no” if 
Counterparty declines to make such representation in row 44 of the DFA Answer Sheet. 
40 Instructions to Counterparty: Please complete your SEC Central Index Key in row 45 of the DFA Answer Sheet. 
41 Instructions to Counterparty: Please respond “yes” (if Counterparty is making such representation), or “no” (if 
Counterparty declines to make such representation) in row 46 of the DFA Answer Sheet.  
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DEFINITIONAL ANNEX  

STATUTORY AND REGULATORY DEFINITIONS 

The statutory and regulatory provisions reproduced below are current as of the date this Definitional 
Annex is delivered to you.  This Definitional Annex is provided solely for your convenience and should 
not be relied on as the sole basis for a determination of your legal status under the relevant provisions.  
We urge you to consult your legal advisors regarding the subject matter of this Definitional Annex 
and other terms defined in statue or regulation and used in this Agreement.   

CEA § 1(a)(10): 

(A) In general 

The term “commodity pool” means any investment trust, syndicate, or similar form of enterprise operated 
for the purpose of trading in commodity interests, including any— 

(i)  commodity for future delivery, security futures product, or swap; 

(ii)  agreement, contract, or transaction described in section 2 (c)(2)(C)(i) of this title or 
section 2 (c)(2)(D)(i) of this title; 

(iii)  commodity option authorized under section 6c of this title; or 

(iv)  leverage transaction authorized under section 23 of this title. 

(B) Further definition 

The Commission, by rule or regulation, may include within, or exclude from, the term “commodity pool” 
any investment trust, syndicate, or similar form of enterprise if the Commission determines that the rule 
or regulation will effectuate the purposes of this chapter. 

CEA § 2(h)(7): 

(C) Financial entity definition 

(i)  In general For the purposes of this paragraph, the term “financial entity” means— 

(I)  a swap dealer; 

(II)  a security-based swap dealer; 

(III)  a major swap participant; 

(IV)  a major security-based swap participant; 

(V)  a commodity pool; 

(VI)  a private fund as defined in section 80b–2 (a) of title 15; 

(VII)  an employee benefit plan as defined in paragraphs (3) and (32) of section1002 of 
title 29; 

(VIII)  a person predominantly engaged in activities that are in the business of banking, 
or in activities that are financial in nature, as defined in section 1843 (k) of 
title 12. 

(ii)  Exclusion.  The Commission shall consider whether to exempt small banks, savings 
associations, farm credit system institutions, and credit unions, including— 
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(I)  depository institutions with total assets of $10,000,000,000 or less; 

(II)  farm credit system institutions with total assets of $10,000,000,000 or less; or 

(III)  credit unions with total assets of $10,000,000,000 or less. 

(iii)  Limitation.  Such definition shall not include an entity whose primary business is providing 
financing, and uses derivatives for the purpose of hedging underlying commercial risks related 
to interest rate and foreign currency exposures, 90 percent or more of which arise from 
financing that facilitates the purchase or lease of products, 90 percent or more of which are 
manufactured by the parent company or another subsidiary of the parent company. 

(D) Treatment of affiliates 

(i)  In general.  An affiliate of a person that qualifies for an exception under subparagraph (A) 
(including affiliate entities predominantly engaged in providing financing for the purchase of 
the merchandise or manufactured goods of the person) may qualify for the exception only if 
the affiliate, acting on behalf of the person and as an agent, uses the swap to hedge or mitigate 
the commercial risk of the person or other affiliate of the person that is not a financial entity. 

(ii)  Prohibition relating to certain affiliates.  The exception in clause (i) shall not apply if the 
affiliate is— 

(I)  a swap dealer; 

(II)  a security-based swap dealer; 

(III)  a major swap participant; 

(IV) a major security-based swap participant; 

(V)  an issuer that would be an investment company, as defined in section 3 of the 
Investment Company Act of 1940 (15 U.S.C. 80a–3), but for paragraph (1) or (7) 
of subsection (c) of that Act (15 U.S.C. 80a–3 (c)); 

(VI)  a commodity pool; or 

(VII)  a bank holding company with over $50,000,000,000 in consolidated assets. 

CFTC Regulation 50.50(d): 

For purposes of section 2(h)(7)(A) of the Act, a person that is a ‘‘financial entity’’ solely because of 
section 2(h)(7)(C)(i)(VIII) shall be exempt from the definition of ‘‘financial entity’’ if such person:  

(1)  Is organized as a bank, as defined in section 3(a) of the Federal Deposit Insurance Act, the 
deposits of which are insured by the Federal Deposit Insurance Corporation; a savings 
association, as defined in section 3(b) of the Federal Deposit Insurance Act, the deposits of 
which are insured by the Federal Deposit Insurance Corporation; a farm credit system 
institution chartered under the Farm Credit Act of 1971; or an insured Federal credit union or 
State-chartered credit union under the Federal Credit Union Act; and  

(2)  Has total assets of $10,000,000,000 or less on the last day of such person’s most recent fiscal 
year. 

12 U.S.C. 5381(a)(11): 

Financial company 

The term “financial company” means any company that— 

(A)  is incorporated or organized under any provision of Federal law or the laws of any State; 
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(B)  is— 

(i)  a bank holding company, as defined in section 1841 (a) of this title; 

(ii)  a nonbank financial company supervised by the Board of Governors; 

(iii)  any company that is predominantly engaged in activities that the Board of 
Governors has determined are financial in nature or incidental thereto for 
purposes of section 1843 (k) of this title other than a company described in clause 
(i) or (ii); or 

(iv)  any subsidiary of any company described in any of clauses (i) through (iii) that is 
predominantly engaged in activities that the Board of Governors has determined 
are financial in nature or incidental thereto for purposes of section 1843 (k) of 
this title (other than a subsidiary that is an insured depository institution or an 
insurance company); and 

(C)  is not a Farm Credit System institution chartered under and subject to the provisions of the 
Farm Credit Act of 1971, as amended (12 U.S.C. 2001 et seq.), a governmental entity, or a 
regulated entity, as defined under section 4502 (20) of this title. 

 

 

[Remainder of page left blank intentionally.] 
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MARGIN ANNEX 

[Instructions to Counterparty: Please insert answers for this Margin Annex in the DFA Answer Sheet 
in row 47.] 

 

1.  Is Counterparty a Financial End-User?42 

 
Financial end-user means— 

(1) A counterparty that is not a swap entity and that is: 

(i) A bank holding company or a margin affiliate thereof; a savings and loan holding company; a U.S. 
intermediate holding company established or designated for purposes of compliance with 12 CFR 252.153; 
or a nonbank financial institution supervised by the Board of Governors of the Federal Reserve System 
under Title I of the Dodd-Frank Wall Street Reform and Consumer Protection Act (12 U.S.C. 5323); 

(ii) A depository institution; a foreign bank; a Federal credit union or State credit union as defined in section 
2 of the Federal Credit Union Act (12 U.S.C. 1752(1) and (6)); an institution that functions solely in a trust 
or fiduciary capacity as described in section 2(c)(2)(D) of the Bank Holding Company Act (12 U.S.C. 
1841(c)(2)(D)); an industrial loan company, an industrial bank, or other similar institution described in 
section 2(c)(2)(H) of the Bank Holding Company Act (12 U.S.C. 1841(c)(2)(H)); 

(iii) An entity that is state-licensed or registered as: 

(A) A credit or lending entity, including a finance company; money lender; installment lender; consumer 
lender or lending company; mortgage lender, broker, or bank; motor vehicle title pledge lender; payday or 
deferred deposit lender; premium finance company; commercial finance or lending company; or 
commercial mortgage company; except entities registered or licensed solely on account of financing the 
entity's direct sales of goods or services to customers; 

(B) A money services business, including a check casher; money transmitter; currency dealer or exchange; 
or money order or traveler's check issuer; 

(iv) A regulated entity as defined in section 1303(20) of the Federal Housing Enterprises Financial Safety 
and Soundness Act of 1992 (12 U.S.C. 4502(20)) or any entity for which the Federal Housing Finance 
Agency or its successor is the primary federal regulator; 

(v) Any institution chartered in accordance with the Farm Credit Act of 1971, as amended, 12 U.S.C. 2001 
et seq. that is regulated by the Farm Credit Administration; 

(vi) A securities holding company; a broker or dealer; an investment adviser as defined in section 202(a) of 
the Investment Advisers Act of 1940 (15 U.S.C. 80b-2(a)); an investment company registered with the 
Securities and Exchange Commission under the Investment Company Act of 1940 (15 U.S.C. 80a-1 et 

 
42 Instructions to Counterparty:  If Counterparty is a Financial End-User, please respond “yes” in row 46 of the DFA 
Answer Sheet.  If Counterparty is not a Financial End-User, please respond “no” in row 46 of the DFA Answer 
Sheet. 
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seq.), a company that has elected to be regulated as a business development company pursuant to section 
54(a) of the Investment Company Act of 1940 (15 U.S.C. 80a-53(a)), or a person that is registered with the 
U.S. Securities and Exchange Commission as a security-based swap dealer or a major security-based swap 
participant pursuant to the Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.). 

(vii) A private fund as defined in section 202(a) of the Investment Advisers Act of 1940 (15 U.S.C. 80-b-
2(a)); an entity that would be an investment company under section 3 of the Investment Company Act of 
1940 (15 U.S.C. 80a-3) but for section 3(c)(5)(C); or an entity that is deemed not to be an investment 
company under section 3 of the Investment Company Act of 1940 pursuant to Investment Company Act 
Rule 3a-7 (§270.3a-7 of this title) of the Securities and Exchange Commission; 

(viii) A commodity pool, a commodity pool operator, a commodity trading advisor, a floor broker, a floor 
trader, an introducing broker or a futures commission merchant; 

(ix) An employee benefit plan as defined in paragraphs (3) and (32) of section 3 of the Employee Retirement 
Income and Security Act of 1974 (29 U.S.C. 1002); 

(x) An entity that is organized as an insurance company, primarily engaged in writing insurance or 
reinsuring risks underwritten by insurance companies, or is subject to supervision as such by a State 
insurance regulator or foreign insurance regulator; 

(xi) An entity, person, or arrangement that is, or holds itself out as being, an entity, person, or arrangement 
that raises money from investors, accepts money from clients, or uses its own money primarily for investing 
or trading or facilitating the investing or trading in loans, securities, swaps, funds, or other assets; or 

(xii) An entity that would be a financial end-user described in paragraph (1) of this definition or a swap 
entity if it were organized under the laws of the United States or any State thereof. 

(2) The term “financial end-user” does not include any counterparty that is: 

(i) A sovereign entity; 

(ii) A multilateral development bank; 

(iii) The Bank for International Settlements; 

(iv) An entity that is exempt from the definition of financial entity pursuant to section 2(h)(7)(C)(iii) of the 
Act and implementing regulations; 

(v) An affiliate that qualifies for the exemption from clearing pursuant to section 2(h)(7)(D) of the Act; or 

(vi)  An eligible treasury affiliate that the Commission exempts from the requirements of §§23.150 through 
23.161 by rule. 

** If Counterparty fits into any of the definitions of (2) immediately above, please complete the End-
User Exemption Election Annex. 
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US PERSON ANNEX 

CROSS-BORDER SWAPS REPRESENTATION LETTER 

published on August 19, 2013 
by the International Swaps and Derivatives Association, Inc. 

______________________________________________ 
 
On July 26, 2013, the CFTC published an “Interpretive Guidance and Policy Statement Regarding 
Compliance with Certain Swap Regulations” providing guidance as to when the CFTC will assert 
jurisdiction over swap transactions that have a non-U.S. element.  This representation letter allows market 
participants to provide counterparties with status representations needed to determine whether 
compliance with various CFTC swap regulations is required by the Interpretive Guidance.  The 
representations in this letter are solely for the purposes of making such determinations.  
 

Capitalized terms used in this letter are defined in Appendix I. 

______________________________________________ 
I. U.S. Person Representations. 

[Instructions to Counterparty: Please insert answers for this US Person Annex in the DFA Answer 
Sheet in row 48] 

1. Not a U.S. Person. 

 We hereby represent that we reasonably believe that we do not fall within any of the U.S. Person 

Categories and believe in good faith that we would not otherwise be deemed to be a “U.S. person” 

under the Interpretive Guidance.  This representation shall be deemed repeated each time we enter 

into a Swap Transaction with you unless we have notified you to the contrary in a timely manner 

in writing prior to entering into such Swap Transaction. 

2. U.S. Person.  

 We hereby represent that we reasonably believe that we do fall within one or more of the U.S. 

Person Categories or would otherwise be deemed to be a “U.S. person” under the Interpretive 

Guidance.  This representation shall be deemed repeated each time we enter into a Swap 

Transaction with you unless we have notified you to the contrary in a timely manner in writing 

prior to entering into such Swap Transaction. 
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Appendix I: Definitions 
 
 

“Affiliate Conduit Factors” means the four factors identified in the Interpretive Guidance as relevant to 
considering whether a non-U.S. person is an “affiliate conduit.”43  For informational purposes only, the 
text of the factors (but not the related interpretive material) is reproduced below: 

(i)  the non-U.S. person is a majority-owned affiliate of a U.S. person;44 

(ii)  the non-U.S. person is controlling, controlled by or under common control with the U.S. 
person;45 

(iii) the financial results of the non-U.S. person are included in the consolidated financial 
statements of the U.S. person; and 

(iv)  the non-U.S. person, in the regular course of business, engages in swaps with non-U.S. 
third-party(ies) for the purpose of hedging or mitigating risks faced by, or to take positions 
on behalf of, its U.S. affiliate(s) and enters into offsetting swaps or other arrangements with 
its U.S. affiliate(s) in order to transfer the risks and benefits of such swaps with third-
party(ies) to is U.S. affiliates. 

“CEA” means the U.S. Commodity Exchange Act, as amended. 

“CFTC” means the U.S. Commodity Futures Trading Commission. 

“CFTC Swap Regulations” means the rules, regulations, orders and interpretations adopted or issued by 
the CFTC, as in effect from time to time, that apply to Swaps and that are promulgated under Title VII of 
the Dodd-Frank Wall Street Reform and Consumer Protection Act or that are otherwise designated by the 
CFTC as being subject to the Interpretive Guidance.46  

“Financial Entity” means a “financial entity,” as defined in Section 2(h)(7)(C) of the Commodity Exchange 
Act, as amended.  

“Guarantee” means an agreement or arrangement under which a person commits to provide a financial 
backstop or funding against potential losses that may be incurred by another person in connection with a 
Swap.47 

“Interpretive Guidance” means the Interpretive Guidance and Policy Statement Regarding Compliance 
with Certain Swap Regulations, 78 Fed. Reg. 45292 (July 26, 2013), as amended or supplemented by the 
CFTC from time to time.48 

 
43  For the full discussion of how the CFTC interprets the term “affiliate conduit” (or alternately “conduit affiliate”), 

see the Interpretive Guidance at pp. 45358-59.  Note that the discussion indicates that the term “affiliate conduit” 
is not intended to include affiliates of swap dealers.   

44  The concept of a majority-owned affiliate for these purposes is discussed in fn. 591 of the Interpretive 
Guidance. 

45  The concept of “control” for these purposes is discussed in fn. 592 of the Interpretive Guidance.   
46  The application of the “U.S. person” concept to swap regulation is discussed at p. 45316 of the Interpretive 

Guidance and the related concept of “swaps activities” is discussed at p. 45297 & fn. 38. 
47  For a full discussion of how the CFTC interprets the term “guarantee,” see the Interpretive Guidance at p. 45320 

& fn. 267 and also at p. 45355.  
48  Available at:  http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2013-17958a.pdf. 
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“Swap” means a “swap” as defined in the Section 1a(47) of the CEA and CFTC Regulation 1.3(xxx).  The 
term “Swap” also includes any foreign exchange swaps and foreign exchange forwards that may be 
exempted from regulation as “swaps” by the Secretary of the Treasury pursuant to authority granted by 
Section 1a(47)(E) of the Commodity Exchange Act. 

“Swap Dealer” means a “swap dealer” as defined in Section 1a(49) of the CEA and CFTC Regulation 
1.3(ggg) thereunder. 

“Swap Transaction” means any transaction that results in the creation of new Swap between two or more 
parties or in a change to the terms of an existing Swap between parties, including execution, termination, 
assignment, novation, exchange, transfer, amendment, conveyance, or extinguishing of rights or obligations 
of a Swap.  

“United States” or “U.S.” means the United States, its states, the District of Columbia, Puerto Rico, the 
U.S. Virgin Islands, and any other territories or possessions of the United States government, or enclave of 
the United States government, its agencies or instrumentalities. 

“U.S. Person Categories” means the enumerated categories of “U.S. persons” that are provided in the 
Interpretive Guidance.49  For informational purposes only, the text of the categories (but not the related 
interpretive materials) is reproduced below: 

(i)  any natural person who is a resident of the United States; 
 
(ii)  any estate of a decedent who was a resident of the United States at the time of death; 
 
(iii)  any corporation, partnership, limited liability company, business or other trust, association, 

joint-stock company, fund or any form of enterprise similar to any of the foregoing (other 
than an entity described in prongs (iv) or (v), below) (a “legal entity”),50 in each case that 
is organized or incorporated under the laws of a state or other jurisdiction in the United 
States or having its principal place of business in the United States;51 

 
 
 
(iv)  any pension plan for the employees, officers or principals of a legal entity described in 

prong (iii), unless the pension plan is primarily for foreign employees of such entity; 
(v)  any trust governed by the laws of a state or other jurisdiction in the United States, if a court 

within the United States is able to exercise primary supervision over the administration of 

the trust; 

(vi)  any commodity pool, pooled account, investment fund, or other collective investment 

vehicle that is not described in prong (iii) and that is majority-owned by one or more 

 
49  Interpretive Guidance at pp. 45316-17.  
50  See the Interpretive Guidance at p. 45309 regarding the inclusion of legal entities that engage in non-profit 

activities, U.S. state, county and local governments and their agencies and instrumentalities.  The treatment of 
international financial institutions such as the World Bank is discussed at p. 45353 & fn. 531. 

51  The CFTC indicates that the concept of “principal place of business” as applied to collective investment vehicles 
requires special consideration due to the nature of such vehicles.  In particular, the location of senior personnel 
responsible for implementing the vehicle’s investment strategy and for forming and/or promoting the vehicle is 
discussed.  For discussion of the relevant considerations, see the Interpretive Guidance at pp. 45309-12.    
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persons described in prong (i), (ii), (iii), (iv), or (v),52 except any commodity pool, pooled 

account, investment fund, or other collective investment vehicle that is publicly offered 

only to non-U.S. persons and not offered to U.S. persons;53 

(vii)  any legal entity (other than a limited liability company, limited liability partnership or 

similar entity where all of the owners of the entity have limited liability) that is directly or 

indirectly majority-owned by one or more persons described in prong (i), (ii), (iii), (iv), or 

(v) and in which such person(s) bears unlimited responsibility for the obligations and 

liabilities of the legal entity;54 and 

(viii)  any individual account or joint account (discretionary or not) where the beneficial owner 

(or one of the beneficial owners in the case of a joint account) is a person described in 

prong (i), (ii), (iii), (iv), (v), (vi), or (vii). 

 

  

 
52  For purposes of making this determination, the CFTC indicates that collective investment vehicles should “look 

through” direct investors in certain circumstances.  See the Interpretive Guidance at pp. 45313-14 for discussion 
of when a look-through is required.  In addition, the Interpretive Guidance indicates that majority ownership for 
this purpose is “the beneficial ownership of more than 50 percent of the equity or voting interests.”   

53  See the Interpretive Guidance at p. 45314 regarding exclusion of collective investment vehicles that are publicly 
offered only to non-U.S. persons and not offered to U.S. persons from the U.S. Person Categories. 

54  Regarding the circumstances in which a majority of the owners of an entity are considered to be U.S. persons 
with unlimited responsibility for the obligations and liabilities of the legal entity, see the Interpretive Guidance at 
pp. 45312-13. 
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DFA Answer Sheet 
Date of Agreement December 2, 2020 

Document Part 
 

Sub-Section 
Row 
No. Question Answer 

TERMS OF 
BUSINESS 

AGREEMENT 
FOR SWAP 

TRANSACTIONS 

PART I: CUSTOMER 
INFORMATION 

1 1 Counterparty Legal Name  MVP Hawaii Marks Garage, LLC 

2 2 Counterparty’s Email Address bwelch@theparkingreit.com 

3 3 Principal Occupation or Business Real Estate Investing 

4 4 LEI Pending 

5 5 Guarantor      YES            NO 

5(a) 6 Guarantor Name and Address  

6 7 Third Party Control Person  (not CP)     YES            NO 

6(a) 8 Third Party Control Person Name & Address  

PART III: ECP 
CERTIFICATION 

A 9 Eligible Contract Participant (ECP)    YES            NO 

B 10 Eligible Contract Participant Type(s)   1      2      3      4      5      6      7      8 
C 11 Commodity Pool Type(s)   1      2      N/A 

PART IV: SPECIAL 
ENTITY 

CERTIFICATION 

A 12 Special Entity     YES            NO 

A(1) 13 Special Entity Type(s)   (a)      (b)      (c)      (d)      (e)      (f) 

PART VIII: 
SUITABILITY 

3(a) 14 Institutional Suitability Safe Harbor Election    YES            NO 

3(b) 15 “ENTITY” or “THIRD PARTY”    ENTITY     THIRD PARTY 

SWAP TRADING 
RELATIONSHIP 

AGREEMENT 

PART IV: 
PORTFOLIO 

RECONCILIATION 

2(a) 16 CFTC Swap Entity    YES            NO 

3(A)(i) 17 Review    YES            NO 

3(A)(ii) 18 Exchange    YES            NO 

3(A)(iii) 19 Decline    YES            NO 

3(B) 20 SDR Non CFTC Swap Entity    YES            NO 

7 21 SDR CFTC Swap Entity    YES            NO 

PART IX:  
ADDITIONAL AND 

UPDATED 
INFORMATION; 

NOTICE 
PROVISIONS 

1(a)(i) 22 Swap Dealer    YES            NO 

1(a)(ii) 23 Major Swap Participant    YES            NO 

1(b)(i) 24 Financial Entity    YES            NO 

1(b)(ii) 25 Financial Company    YES            NO 

1(b)(iii) 26 Insured Depository    YES            NO 

1(c) 27 Risk Valuation Election    YES            NO 

5(a) 28 Email for Notices bwelch@theparkingreit.com 

5(b) 29 Email for Risk Valuations bwelch@theparkingreit.com 

5(c) 30 Email for Portfolio Reconciliation N/A 

PART X: DEEMED 
ISDA MASTER 
AGREEMENTS 

A 31 Deemed ISDA Election    YES            NO 

A(1) 32 Deemed ISDA 2002 or 1992    1992           2002 

EMIR ANNEX 1 33 EMIR Provisions Election    YES            NO 

END USER 
EXCEPTION 

ELECTION ANNEX 

A(1) 34 End User Exception Election    YES            NO 

A(2) 35 Standing Election    YES            NO 

B(1)(A) 36 Counterparty Annual Filing Election    YES            NO 

B(1)(B) 37 Counterparty Trade Filing Election    YES            NO 

B(1)(B)(a) 38  Counterparty 50.50(1)(iii) Representations    YES            NO 

B(2)(A)(a)(i) 39 Not a "Financial Entity" 

    YES (not a Financial Entity)        

    NO (if a Financial Entity) 

B(2)(A)(a)(ii) 40 Financial Entity Exception(s)    1      2      3 
B(2)(A)(b) 41 Hedge or mitigate commercial risk    YES            NO 

B(2)(A)(c) 42 Meets its financial obligations    YES            NO 

B(2)(B)(a) 43 Means to meet its financial obligations   1      2      3      4      5 
B(2)(B)(b) 44 SEC Issuer Filer    YES            NO 

B(2)(B)(b)(1) 45 Central Index Key  

B(2)(B)(b)(2) 46 Board Approval    YES            NO 

 MARGIN ANNEX 1 47 Financial End User    YES            NO 

 US PERSON ANNEX 1 48 U.S. Person Representations    1                  2 
 

 
 


































